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I am privileged tonight to deliver the Year 2001 Chief Justice Jo-
seph Weintraub Lecture. As those of us who knew the Chief Justice
or practiced before him know, he was truly a New Jersey icon and a
role model for all practitioners in our profession. After almost fifty
years at the bar, over thirty of which have been spent on the federal
bench, I can safely say he was the most extraordinary jurist in New
Jersey judicial history. To me, he was the finest member of the great
institution that he chaired—the courts of our great State of New Jer-
sey. It has been said that Chief Justice Weintraub “will stand as [a]
beacon[ ] for all future judges, showing the way to keep the basic
principles of justice constantly attuned to the needs of the times.™

While my thesis tonight is not designed as a tribute to the Chief
Justice, as a member of the federal courts, I hope vou will permit me
a personal privilege so that I may refer for just a moment to the
“Weintraubian” views that he expressed on the relationship between
the federal and state courts.

Chief Justice Weintraub, in his concurring opinion in State v.
Funicello,” made no secret of his displeasure with the federal courts’
intrusion into what he regarded as primarily state affairs. Among
other things, he said:

* TUnited States Circuit Judge. Judge Garth has been a member of the Court of
Appeals for the Third Circuit since 1973. Prior to 1973, Judge Garth served as a Dis-
trict Court Judge in the District of New Jersey.

1. [Former New Jersey Supreme Court Justice] Daniel J. O'Hern, Brennan &
Weintraub Two Stars to Guide Us: Some Reflections on the Root of the Differing Judi-
cial Philosophies of William J. Brennan, Jr. and Joseph Weintraub, 46 RUTGERS L.
REV. 1049 (1994) (quoting Justice Francis, Proceedings Before the Supreme Court of
New Jersey in Memory of Chief Justice Weintraub, May 24, 1977, 72 NJ XIX, XXI
(1977).

2. 286 A.2d 55 (N.J. 1972) (setting aside multiple defendants’ death sentences,
pursuant to the United States Supreme Court’s conclusion that the death penalty, as
applied under New Jersey’s statutory scheme, was unconstitutional).
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As to federal issues the Federal Supreme Court is supreme and the
State Supreme Court is subordinate, while as to all other matters
the State Supreme Court is supreme and the Federal Supreme
Court is subordinate. The Federal Supreme Court and the State
Supreme Court may thus be thought to be equally unequal, but
there ig a rub, for the Federal Supreme Court has the last word
with respect to what the federal jurisdiction includes. Thus the two
judiciaries are unequally unequal . . . . This shift of power is inher-
ently abrasive. To an ardent advocate of “State’s rights,” the shift of
power is of course irritating .’

Funicello was written in 1972, and, a few years later, I was
asked to meet and escort the Chief Justice to a habeas corpus semi-
nar, which was held at the Federal Judicial Center in Washington,
D.C. As you know, the Chief Justice was never shy about expressing
himself, and I mention this particular instance because it was at this
seminar that he aired and implemented the views he had expressed
in Funicello. Without going into great detail, it is sufficient to say
that his opening remarks included his offer to transfer to the federal
courts New Jersey’s entire criminal calendar, start to finish, and
without waiting for a federal district court to overturn a Supreme
Court of New Jersey ruling—a matter which he did not take lightly.
Thankfully, we never took him up on his offer, but, then again, he
was not averse to establishing his own judicial beachheads and doing
so forcefully in all the other areas of constitutional law, both federal
and state, including among others, religion in the schools—a branch
of the taopic that I discuss tonight.*

I

My thesis tonight is limited to the Establishment Clause seg-
ment of the First Amendment, and my overall conclusion (with which
some of you may disagree) is that while the Supreme Court of the
United States and some inferior federal courts have drawn an indis-
tinct line between the Exercise Clause of the First Amendment and
the Establishment Clause in many “religious contexts,” when it
comes to schools, the courts have generally—and I stress generally—
been consistent, at least up to now, in ruling that the Establishment
Clause prevents the proliferation and the introduction of school
prayer and/or programs in elementary and secondary schools.

I chose this topic because there have been never-ending chal-
lenges concerning prayer in the schools, and, more recently, religious
considerations have again pre-empted the headlines—prompted by

3. Id. at 60 (emphasis added).

4. See, e.g., Clayton v. Kervick, 285 A.2d 11 (N.J. 1971) (Weintraub, C.J.) (finding

the New Jersey Educational Facilities Authority Law to be valid under the First
Amendment).
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the cutting edge issue of faith-based charities promoted by President
Bush. Indeed, although I had selected this topic some weeks ago, its
pertinence was evidenced again in a front-page article of this past
Sunday’s Star Ledger. The headline read “Faith Clubs Have Schools
Walking a Fine Legal Line,” and the purport of the article was found
in its early paragraphs where the reporter wrote:

Throughout New Jersey, students are forming clubs that meet to
pray and fo sing hymns, although considerable confusion remains
about whether such clubs violate separation of church and state
standards.

Mike Yaple of the New Jersey School Boards Association says the
law is fairly clear: Schools that have open-door policies to other ex-
tra-curricular groups must allow religious groups clubs too, al-
though certain rules must be followed.

“The main philosophy with c¢hurch and school is that schools can’t
advance, inhibit or become excessively entangled in a particular re-
ligion,” he said. “When it comes to student clubs, if a school district
allows noncurricular clubs to meet, then it can’t discriminate on
the basis of the content of the speech.”

One of the interviewees, a student at Ridge High School, was
quoted as saying that she was a member of a prayer group that met
once a week. She said, “It would be awesome if we could become a
club. We could be announced and more people would come, . . .. But
people always say, there’s no religion in the schools.”

The relevancy of this issue is emphasized by the case presently
pending before the Supreme Court (and when I refer to the Supreme
Court from hereon in, it will be the United States Supreme Court), a
case that was recently argued called Good News Club v. Milford Cen-
tral School.® That case presents many of the same problems that for
the most part have been dealt with in the past, concerning conflicts
between the Exercise Clause and the Establishment Clause of the
First Amendment: for the expression of religious views in a limited
public forum versus the Establishment of a religion. A limited public
forum consists of state property reserved for expressive activity for a
limited amount of time, for a limited class of speakers, or for the dis-
cussion of certain subjects.

I will speak about the Good News case later in these remarks,
but I note here, that in large part, things have not changed in the
last sixteen years, because much the same issue and conflict was pre-

5. Bev McCarron, Faith Clubs Have Schools Walking a Fine Legal Line, STAR
LEDGER, Apr. 15, 2001, at 1.

6. Id.

7. Id.

8. 533 U.8. 98 (2001).
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sented in an earlier case called Bender v. Williamsport Area School
District,” and I suspect that the same issue sixteen years from now
will still be contested in the courts.

But my focus tonight will be on the religion clauses, and more
specifically, the Establishment Clause of the First Amendment. I am
concerned that if my discussion were to embrace the general field of
religion and the Constitution, it would be far too broad and wide-
ranging for just one evening’s discourse. Hence, you will forgive me
if, during these prepared remarks, I skirt some of the issues and
analyses presented by such cases as:

May an orthodox Jew, an ordained rabbi, who is a chaplain in
the Air Force, wear a yarmulke while on duty and in uniform? The
Supreme Court, interpreting the First Amendment, said that he
could not."”

May a plasterboard wall be constructed between schoolrooms in
a public school building in order to separate Hasidic children from
other children? The Court of Appeals for the Second Circuit said that
such an act was unconstitutional.™

May a school district, pursuant to the Individuals with Disabili-
ties Education Act, provide a hearing-impaired Catholic high school
student with an interpreter? The Supreme Court said yes, holding
that such an act by the state did not violate the Establishment
Clause.”

May a state vocational-assistance program fund a blind student’s
seminary training at a Christian college? Again, the Supreme Court
held that such state assistance did not violate the Establishment
Clause.®

9. 741 F.2d 538 (3d Cir. 1984), vacated and dismissed on standing grounds, 475
U.S. 534 (1986) (holding that compliance with constitutional obligations under the Es-
tablishment Clause is a compelling state interest sufficient to permit the Williamsport
Area School to place restrictions on students’ free speech right to engage in religious
activity).

10. Goldman v. Weinberger, 475 U.S. 508, 508-10 (1986) (holding that the Air
Force’s need for uniformity and discipline allows it to regulate the wearing of visible
religious apparel, and, therefore, to prohibit the wearing of a Jewish chaplain’s yar-
mulke).

11. Parents’ Ass'n of P.S. 16 v. Quinones, 803 F.2d 1235, 1242 (2d Cir. 1986).

12. Zobrest v, Catalina Foothills Sch. Dist., 509 U.S. 1, 12-13 (1998) (stating that a
government program under the Individuals with Disabilities Education Act distributes
benefits to individuals without reference to religion, and the Establishment Clause is
not a bar to providing a child with benefits that facilitate his education just because
sectarian schools receive an incidental benefit).

18. Witters v. Wash. Dept. of Servs. for the Blind, 474 U.S. 481, 488-89 (1986)
(holding that although petitioner used the funding for religious education, where the
state aid under the Washington statute is neutrally available and is paid directly to
the student, it is not appropriate to view the aid as state action sponsoring religion,
and, therefore, the program is not violative of the Establishment Clause).
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May federal funds be used to send public school teachers into
sectarian schools to provide remedial education to disadvantaged
children? Yes, according to the Supreme Court, relying on the Estab-
lishment Clause.™

May a school district refuse a church’s request to use school fa-
cilities for a religiously oriented film series? No, the Supreme Court
said, because a limited forum existed in the school, and such a re-
fusal constituted viewpoint diserimination and violated the Freedom
of Speech Clause of the First Amendment.”

May a public university refuse to fund a student organization’s
publication of a Christian newspaper? Holding that it was viewpoint
discrimination and violated free speech, the Supreme Court prohib-
ited the university, a limited forum, from refusing to fund the news-
paper.*

May a state create a public school district along the lines of a vil-
lage in which all inhabitants are members of the Satmar Hasidic
sect? The Supreme Court prohibited this, saying it violated the Es-
tablishment Clause.”

May a school authorize a non-sectarian prayer to be given by a
rabbi at a middle-school graduation ceremony? Or before football
games? The Supreme Court said no in both cases, relying on the Es-
tablishment Clause.”

May an eruv—that is, a boundary created by using telephone
poles and fences so as to permit observant Jews to carry books and
food and push baby carriages on the Sabbath—be created with its
boundary markers on public property? The District Court for the Dis-
trict of New Jersey allowed this, holding that it did not viclate the
Establishment Clause.*

14. Agostini v. Felton, 521 U.8. 208 (1997) (overruling Aguilar v. Felton, 473 U.S.
402 (1985), and declaring valid New York City’s Title I Program, which sends public
school teachers into parochial schools pursuant to a congressionally mandated pro-
gram).

15. Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 395 (1993)
(finding constitutional violation where the school district’s stated purpose for exclud-
ing access to its forum was that the planned use “appeared to be church related”).

16. Rosenberger v. Rector and Visitors of the Univ. of Va., 515 U.8. 819, 845-46
(1995).

17. Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 690 (1994).

18. Santa Fe Indep. Sch. Dist. v. Jane Doe, 530 U.S. 290, 309-10 (2000) (concluding
that the student-led, pre-game prayer ceremony is a “state-sponsored religious prac-
tice,” rather than “private” speech, and thus is impermissible “[slchool sponsorship of a
religious message”); Lee v. Weisman, 505 U.S. 577, 586-87 (1992) (finding “[tlhe gov-
ernment involvement with religious activity” to be “pervasive” and violative of the Es-
tablishment Clause where “[s]tate officials direct the performance of a formal religious
exercise at promotional and graduation ceremonies for secondary scheols”).

19. ACLU v. City of Long Branch, 670 F. Supp. 1293, 1295 (D.N.J. 1987) (granting
summary judgment to defendants and finding that, in authorizing the construction of
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While I would like to discuss in depth all these cases and others
that present similar religious problems that have arisen under the
First Amendment, that complex discussion will have to await an-
other day. Nor do I intend discussing in detail all of the cases and all
of the judicial precedents that have explored and interpreted the re-
ligion clauses. Rather, I intend confining my remarks to the subject
of religion in the public schools—elementary and secondary—and, in
particular, the Establishment Clause—a subject which is extremely
topical and which I suspect is of keen interest not only to legal schol-
ars but also to all parents of school children. Moreover, and I believe
most importantly, public schools have always held a unique place in
our society, and hence in our societal values.

IL.

You will recall that the First Amendment provides that “Con-
gress shall make no lawls] respecting (the] establishment of relig-
ion.” That Amendment states:

Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof, or abridging the freedom of
speech, or of the press; or the right of the people peaceably to as-
semble, and to petition the Government for a redress of griev-
ances.”

What do I mean when I use the term Establishment Clause? At
the least, it means that no government—state or federal—may favor
or require adherence to any particular religion. (Parenthetically, the
question of what is a religion has also received much attention in our
courts. Does “secular humanism” constitute a religion?” Does MOVE
(a revolutionary organization opposed to all that is wrong) constitute
a religion?)®

The Supreme Court has stated that the purpose of the Estab-
lishment Clause is to prevent as far as possible the intrusion of ei-
ther the church or the state into the precincts of the other, or, as Jus-
tice Blackmun wrote: “[A] practice which touches upon religion, if it
is to be permissible under the Establishment Clause, ... must nei-

the eruv, the City of Long Branch had a secular purpose in “allow[ing] a large group of
citizens access to public properties®).

20. U.S. CONST. amend. I

21. Id. (emphasis added).

22. See Edwards v. Aguillard, 482 U.S. 578, 581, 593 (1987) (declaring Louisiana’s
“Creationism Act,” which “forbids the teaching of the theory of evolution in public
schools unless accompanied by instruction in ‘creation science,” to be invalid under the
First Amendment because its purpose is to “endorse religion”).

23. Africa v. Pennsylvania, 662 F.2d 1025, 1036 (3d Cir. 1981) (holding that MOVE
is not a religion).
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ther advance nor inhibit religion in its principal or primary effect.”®
This statement, of course, followed from the principle stated in Ever-
son v. Board of Education®:

Neither a State nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or
prefer one religion over another.... [Tlhe clause against estab-
lishment of religion by law was intended to erect “a wall of separa-
tion between church and State.”®

In 1970, in Lemon v. Kurtzman,” the Supreme Court laid down
the test for determining whether state—that is government—action
comports with the Establishment Clause. The three parts of that test
are: (1) Does the proposed state action have a secular purpose, that
is, a purpose that is not religious? (2) Would the primary effect of the
state’s action neither advance nor inhibit religion, that is, is it be-
nignly neutral? (3) Would such state action avoid excessive govern-
ment entanglement in religion?®® Unless all three of these inquiries
are answered affirmatively, any action taken by the state would vio-
late the Establishment Clause, and hence the Constitution.”

And, even though all three parts of this test must be met to sat-
isfy constitutional mandate, I intend centering my attention, and
hence yours, on the first prong of the test, because that in my opinion
has become the focal point of the Supreme Court’s doctrine. Put an-
other way, the significant inquiry is “Is there a religious purpose to
the action taken by the State?” If so, then without more, that action
is unconstitutional. If not, that is if the state action has a secular
purpose, then it may pass constitutional muster.

A

Well, what actions are we talking about? Does every action that
has a religious purpose violate the First Amendment of our Constitu-
tion? After all, the First Amendment by its terms does not mention,
and is not limited to, public school activities. For instance:

May the government engrave “In God We Trust” on its coins?
And, may it use that term as an official motto?

24. County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573, 592
(1989).

25. 830 U.S. 1 (1946) (holding that state-authorized reimbursement of school bus
fares to parents of children, including those attending Catholic schools, does not vio-
late the First Amendment).

26. Id. at 15-16 (quoting Reynolds v. United States, 98 U.S. 145, 164 (1878)).

27. 403 U.S. 602 (1971).

28. Id. at 612-183 (citations omitted).

29, Id. at 612. The Court has discussed whether the “entanglement” test has been
diluted. See Mitchell v. Helms, 530 U.S. 793, 808 (2000) (citing the Court’s “entangle-
ment” analysis in Agostini, 521 U.S. at 232-34).






