PRINCIPLED DECISIONS™

Alan B. Handler®*

This Article develops the theme that judicial decisions, particu-
larly those in extremely difficult cases, are governed by decisional
standards derived from jurisprudence. The difficult cases that dem-
onstrate this decisional approach are those that preseni legal issues
of extraordinary complexity and sensitivity because they arise from
recurrent and, insoluble social dilemmas. In these cases, courts con-
front a “decisional imperative” that requires them to find sources of
legal authority beyond accepted rules of law and recognized legal
principles. Courts must find authority in public policy and even so-
cial values and morality. This process indirectly shows that courts
do not decide these cases for reasons extrinsic to the case itself.
Rather, decisional reasons are derived from an analysis and as-
sessment of controlling legal authority that mirrors tenets of legal
theory and jurisprudence. At the same time, these cases demonstrate
that the court, in rendering a decision based on policy, is addressing
a subject that is primarily legislative, that such policy decision con-
stitutes an important part of the interactive dynamic between the
Judiciary and the legislature, and that although a policy decision
cannot solve the social dilemmas that trigger the legal issues of the
case, it can clarify those dilemmas and advance their ultimate solu-
tions.

I. INTRODUCTION

Some thirteen years ago, I had the opportunity to deliver the
Chief Justice Joseph Weintraub Lecture. I called that lecture: “Social
Dilemmas, Judicial (Ir)resolutions.™ Its theme, simply put, was that
courts take on cases posing problems they cannot possibly solve. We
are thus presented with the irony of courts determining cases, but
not solving their underlying issues. The unanswerable problems
embedded in the sharp and intense legal controversies posed by such
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cases stem from underlying social dilemmas. Because those contro-
versies arise from recurrent and intractable social dilemmas, the
legal questions they pose are fundamentally unanswerable, at least
by judges.

That theme was illustrated, if not illuminated, by a discussion of
litigation that turned on such a deeply-troublesome social issue, the
so-called right-to-die cases.? Those cases posed, in both individual
and institutional settings, life-and-death dilemmas. Those dilemmas
were experienced not only by the hopeless persons on whose behalf
judicial relief was sought, but were experienced and shared through-
out society.’ The dilemma underlying the issues of those cases,
garbed as legal controversy, was whether an incompetent patient
suffering from incurable and terminal illness could call upon physi-
cians and health care providers to withhold medical treatment to
hasten death.* That issue called for the application of statutory and
common-law principles and standards of professional ethics, as well
as the reconciliation of competing moral values—those touching on
personal autonomy and privacy and individual dignity and worth,
ranged against the ethical and legal responsibilities of professional
health care providers and life-savers.’

Such cases left one wondering: what is a court to do? Cases pre-
senting profound dilemmas involving both the importunate concerns
of individuals and the collective interests of society are always with
us. The legal issues they pose are of the most stubborn and difficult
sort, issues that reflect the indelible dilemmas that beset people and
society; and they are seemingly unsolvable because no answer,
however wise and balanced, yields an ideal, stable or definitive
result. Yet, these cases and their issues inevitably find their way to
court. And, like any case in court, they must be determined, even

though, in that effort, courts must stretch the fabric of the law to a
breaking point.

2. See, eg., In re Conroy, 486 A.2d 1209 (N.J. 1985) (discussing the circumstances
wherein life-sustaining treatment may be withdrawn or withheld from institutional-
ized elderly patients who have limited life expectancy as well as severe and permanent
physical and mental impairments); In re Quinlan, 355 A.2d 647 (N.J. 1976) (recogniz-
ing a privacy right of a moribund incompetent person to have her life ended with
dignity). Other right-to-die cases, then pending and since decided, were also discussed.
See, e.g., In re Jobes, 529 A.2d 434 (N.J. 1987) (determining the guidelines under
which life-preserving treatment is removed for an incompetent terminal patient); In re
Peter, 529 A.2d 419 (N.J. 1987) (determining the guidelines under which treatment
that is life-sustaining is withdrawn); In re Farrell, 529 A.2d 404 (N.J. 1987) (defining
who can make the decision to withdraw life-sustaining treatment from a terminally-ill
patient and how this decision can be reached).

3. See Social Dilemmas, supra note 1, at 9-10.

4. Id. at 13-14.

5. Id. at 11-16.
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In a way, the lecture that is the basis for this Article returns to
that earlier theme. There are, indeed, social dilemmas that the court
cannot solve; the judicial determinations of such issues purport to be
final, but, in fact, they are not; the court’s answers are “irresolute.”
This may be perplexing and frustrating, but it is not all that bad. The
inability of courts to resolve and fully settle the social dilemmas
ingrained in these difficult cases should not be considered a failing.
Rather, the judicial disposition of a case that is not a definitive or
final solution of its fundamental issue may itself be constructive.
Such dispositions can clarify and refine the issues embedded in
difficult social dilemmas. The court’s incomplete and partial re-
sponses in these cases can actually be a catalyst in the solution to
their underlying problems. The lack of finality and the incomplete-
ness of the court’'s answers to the complex questions posed by social
dilemmas can nevertheless advance their ultimate resolutions.
Further, such indeterminate determinations should not be viewed as
a complicating factor that perpetuates or exacerbates the underlying
dilemmas. The judicial disposition of legal controversies involving
social dilemmas can become an institutional goad, a vital part of the
dynamic by which policy is forged and by which law, as an expression
of public policy and social authority, evolves and progresses.

This theme—that a court’s answers addressing difficult issues,
though incomplete and partial, are important and incremental steps
in resolving underlying social dilemmas-—calls for an examination of
when a court should render a decision in these very difficult cases.
This examination will reveal standards that courts follow to deter-
mine such cases. These standards also may be a measure to assess
whether courts have rendered sound judicial decisions, that is,
decisions that not only justly and fairly determine the legal dispute
of individual litigants, but also clarify and refine deeper social issues.
Further, standards may demonstrate whether such a decision has
the qualities of consistency, cogency and intelligibility, and, as an
expression of social authority, conforms to and fulfills, rather than
disappoints, reasonable expectations.

This analysis reveals that there are principled standards, ex-
trapolated from judicial decisions, that guide the determinations of
cases involving complex and profound social issues. Courts, con-
sciously or not, follow standards in rendering such decisions.

There is another instructive by-product of this analysis. That
courts invoke sound decisional guidelines in deciding cases that
present important, complex, and controversial social issues should
disabuse the notion that courts are arbitrary and subjective in
deciding these most difficult cases, or worse, that they are uncon-
strained or gratuitously proactive. The realization that decisional
principles influence judicial determinations should counter the
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perception that courts are agenda-driven, that their decisions are
based on ideologies or priorities extrinsic to the case itself, and,
further, that they needlessly arrogate for the judiciary the govern-
mental authority and responsibility over public policy.

I1. PRINCIPLES OF DECISIONS

The analysis of the structure of the court’s decisional process re-
quires some context. The decisional standards that guide judicial
decisions in cases presenting complex social dilemmas reflect, or
surely can be reconciled with, theories of jurisprudence, which, in
turn, suggests a basis for determining that the court’s decisional
approach is sound and principled. A few major jurisprudential
theories of law can provide such a framework and demonstrate that
sound decisional principles derived from legal theory are applied by
courts, albeit in the intensely pragmatic settings posed by litigated
cases. A sampling and summary of such legal thought will set the
stage.

Throughout civilized history, law has been understood and ac-
cepted as the expression of social authority, which often, if not
always, also expresses and reflects an ultimate truth or morality.’
Law that focused on essential truth or morality has been considered
to be divine or derived from universal natural principles.” Thus, law
so viewed not only embraced society’s power and authority, but also
expressed its moral values.® Under this view, the English common
law, as explained by Blackstone, was both the natural law and the
law of God.

A contemporary view of the natural law theory is held by John
Finnis. He believes that through life experiences we know self-
evident basic goods that enable life to flourish.® The natural law
embraces objective principles derived from these basic goods, which
must be applied to achieve a flourishing life; law in this process is
formulated by legal authority to achieve the common good under
existing conditions and imports a moral obligation of obedience."

The natural law theory, as originally expounded, was countered
by the theory of legal positivism, reflecting the influence of the
English legal theorist, Jeremy Bentham.? Bentham rejected the

6. See generally Alan B. Handler, Jurisprudence and Prudential Justice, 16
SETON HALL L. REV. 571 (1986) [hereinafter J urisprudence].

7. Id. at 574,

8. Seeid.

9. Id

10. John Finnis, Natural Law and Legal Reasoning, in NATURAL LAW THEORY:
CONTEMPORARY ESSAYS 134, 134-35 (Robert P. George ed., 1992).
11, Id. at 136-37.

12, See Jurisprudence, supra note 6, at 574.
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notion that law was either divine or natural.”® The legal positivist
theory perceives a separation between legal and moral principles.*
The positivist theory of law is founded on the belief that law ex-
presses the majoritarian will or view, and it is positive only as it is
expressed; law, therefore, has, beyond its expression, no intrinsic
moral or ethical content.”

H.L.A. Hart was the foremost exponent of contemporary legal
positivism.® He expressed the view that law constitutes social
authority, and that social authority must be expressed through clear
legal rules.”” Clear legal rules are founded on the common under-
standing or social consensus, which is epitomized as a “rule of
recognition.”® Decisions that are not based on clear legal rules and
not validated by an underlying rule of recognition, according to Hart,
are not really law, but instead constitute only the exercise of judicial
diseretion.”® Such decisions are not governed by precedent, but are
essentially influenced by extralegal factors, such as considerations of
public policy, social values, and moral concerns.”

Joseph Raz adheres to the theory of legal positivism in the sense
that there is no necessary connection between law and morality.* He
stresses, however, the “social thesis,” that is, “social fact” determines
what is law, and also, the “source thesis,” which identifies the
existence and context of law from objective facts of human behavior,
apart from moral precepts.”

Legal positivism provoked a reaction—legal realism. Karl Lie-
wellyn, for example, contended at one time that it was illusory to
believe that rules decided cases.” Jerome Frank believed that the law
is simply a particular case decision, a perception that views judges as
policy makers.®

13. id.

14. Id.

15. Id.

16. Id. at 575.

17. Id. The primary elements of Hart’s philosophy can be found in H.L.A. HART,
THE CONCEPT OF LAW (1961).

18.  Jurisprudence, supra note 6, at 575.

19. Id.

20. Id. Moral rules, according to Hart, have a role. Although moral rules differ
from legal rules, they, nevertheless, may command adherence because of their
significance, their immutability, their influence and their appeal to conscience. Id. at
575-76 (referring to H.L.A. HART, THE CONCEPT OF LAW {1961)).

21. JOSEPH RAZ, THE AUTHORITY OF LAW: ESSAYS ON LAW AND MORALITY 39
(1979),

22. Id. at 40-45.

93, Jurisprudence, supra note 6, at 575 (citing KARL LLEWELLYN, JURISPRUDENCE:
REALISM IN THEORY AND PRACTICE 3-41 (1962)).

24, Id. (citing JEROME FRANK, LAW AND THE MODERN MIND 50-51 (Anchor Books
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Professor Ronald Dworkin holds a different view. Judges, accord-
ing to Dworkin, have a duty to decide cases, if at all possible, by
discovering rights derived primarily from rules of law, which are
established and accepted legal authority.® Law, however, is that
which is determined not only by clear and uncontradicted rules, but
also by principles.” Principles, like rules of law, are widely recog-
nized, but they may be ambiguous and uncertain, and, they are
usually controversial.”” Principles can also have some moral content,
and hence, they can be applied without being dispositive for all legal
questions.” Nevertheless, principles that determine rights ecan
become a part of the law and be considered binding or authoritative if
there exists a clear basis for their application and there is gradual,
general acceptance of them as a basis for determining rights.*

A case that must be decided by principles, in Dworkin’s view,
implicates judicial discretion. Such a case is characterized as a “hard
case.” A hard case is one that cannot be determined by settled law, it
entails choosing among competing principles and assigning weight
and importance to principles in the process of finding the correct
grounds for decision.* Thus, in Dworkin’s understanding, law can
incorporate principles, which may have policy and moral value, but
do not acquire their legitimacy by conforming to or satisfying any
positivist “rule of recognition.” Further, decisional standards should
be prioritized.™ Because the decision of a case creates legal obliga-
tions, such a decision based on principles, as one based on estab-
lished law, should not radically alter reasonable expectations.”
Courts must therefore apply principles with “articulate consistency,”
that is, with reference to existing rules and established legal author-
ity.®

Beyond principles, policy considerations also play an important
role in judicial decision making., According to Dworkin, a policy
decision, in contrast to a decision based on rules or principles, is one
that seeks primarily to advance or protect a collective goal of the
community as a whole.” Law that is based on policy, unlike law

ed. 1963)).

25. Id. at 576.

26. Id.

27. Id

28. Id. at 576-77.

29. Id.

30. Id. at 576 (noting that Dworkin posited as the prototypical “hard case,”
Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69 (N.J. 1960)).

31. Jurisprudence, supra note 6, at 577.

32. Id. at 576.

33. Id.

34, Id. at 571.
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based on rules and principles, is, in effect, legislative in character
and discretionary, and, therefore, a decision based on policy obviates
“articulate consistency” as a decisional objective.” A policy decision
does not depend on any other accepted, established or settled basis
for assigning more weight to one policy over another.*

Professor Lon Fuller expressed the view that law embraces
moral values, that law is not content neutral, but is “purposive.”
Although law is inherently value laden, law is a dynamic process
that attempts to subject human conduct to rules and, should, there-
fore, reflect an “internal consistency,” that moral rules are intrinsi-
cally “right.” The legal system can provide public rules that serve as
a basis for legitimate expectations upon which people can orient their
behavior.® Fuller acknowledges that, as a dynamic process, law is not
always successful, because law is not simply the expression of social
authority, but is a complex of what is and what ought to be.”

There are other scholars who have espoused a holistic conceptu-
alization of the law. For example, Kent Greenawalt, like Dworkin,
accepts the distinction between principles and policy, and believes
that judges must rely on principles in deciding certain cases.” He
does not, however, share Dworkin’s understanding of judicial discre-
tion, which always leads to the presumed correct result.” Thus, when
legal authority leaves an issue genuinely in doubt, judges properly
rely on firm convictions of moral rightness and social welfare that are
broadly accepted and command wide support.”

Edgar Bodenheimer would recognize that rules and principles
are a part of the law, but acknowledges that informal sources of law,

35. Id.

36. It has been observed that there are conceptual similarities between Dworkin's
beliefs and positivism. Because Dworkin claims that law is based only on rules and
principles but acknowledges that certain principles can be legally valid, some scholars
maintain that any test that establishes the validity of principles is really a disguise for
Hart's “rule of recognition.” Id.

37. Id. at 577-78.

38. Id. at 578.

39. Id.

40. Id. Fuller believed that law must accommodate what “ought to be” and reflect
“the sense of being ‘right’.” According to Fuller, law had distinctive moral aspects,
namely “generality, publication, prospectivity, intelligibility, consistency, adjustment
to human capacity, stability, and congruity.” Id.

41, Id.

42. Id.

48. Id. at 579. Discretion, Greenawalt observes, could be said to exist “so long as no
practical procedure exists for determining if a result is correct;” that may be deter-
mined if “informed lawyers disagree about the proper result,” and if “a judge’s decision
either way will not widely be considered a failure to perform his judicial responsibili-
ties.” Id. at 578-79 (quoting Kent Greenawalt, Discretion and Judicial Decision: The
Elusive Quest for the Fetters that Bind Judges, 75 COLUM. L. REV. 359, 386 (1975)).






