THE FOURTEENTH ANNUAL CHIEF JUSTICE
JOSEPH WEINTRAUB LECTURE

THE EVOLUTION OF RACE IN THE JURY SELECTION
PROCESS

presented by
The Honorable James H. Coleman, Jr.*

When preparing this lecture, I discovered that Chief Justice
Weintraub and I share a few things in common: (1) we have a
common Union County connection — he was born there and I
practiced law and live there; (2) we were privates in the Unit-
ed States Army; and (3) we became Superior Court Judges
after our 45th birthdays. Any other comparison is too risky.

His scholarly ability, leadership and energetic devotion de-
scribe him and explain why he had such enormous influence on
the jurisprudence of this state and, in many ways, on the na-
tion as a whole. During his tenure, the era properly became
known as the Weintraub Court. Many of the decisions ren-
dered by the Weintraub Court foreshadowed subsequent deci-
sions of the United States Supreme Court and the highest
courts in other states.

He believed, as I do, that the judiciary should refrain from
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encroaching on the operation of the legislative branch, a phe-
nomenon called judicial restraint, but he would not hesitate to
expand the common law to accommodate existing needs and
ideals. He believed the common law is “not a compendium of
mechanical rules but a living organism which must grow and
move in response to the larger and fuller development of the
nation.”™

INTRODUCTORY OVERVIEW

The topic I have chosen for this lecture is, in some ways,
painful to me because of personal experiences. I chose it never-
theless because I agree with George Santayana, a Harvard
Philosophy Professor who taught Judge Learned Hand and
once said, “[tlhose who cannot remember the past are con-
demned to repeat it.”

The public learned more about the jury selection process and
the entire judicial system through the O.J. Simpson trial than
through any other single event in American history notwith-
standing the media circus. The public outrage at the Simpson
verdict, believed by some to have resulted from the racial com-
position of the jury,® has led to demands for an overhaul of the
jury selection process. Since three quarters of the Simpson
jurors were African American, these demands suggest return-
ing to a selection process that would reduce the numbers of,
and in many cases exclude, African Americans from juries.

Combining the wisdom of Santayana, not to allow history to
repeat itself, and that of Chief Justice Weintraub, that our

1. Justice John J. Francis, Proceedings Before the Supreme Court of
New Jersey in Memory of Chief Justice Joseph Weintraub (May 24,
1977), in 72 N.J. XXV, XXIX (1977).

2. 1 GEORGE SANTAYANA, THE LIFE OF REASON; OR THE PHASES OF
HUMAN PROGRESS 284 (1906).

3. See Richard A. Boswell, Crossing the Racial Divide: Challenging
Stereotypes About Black Jurors, 6 HASTINGS WoOMEN'S L.J. 2338, 237
(1995) (noting the widely-held perception that the Simpson jurors were
motivated by racial prejudice rather than the evidence).

4. See, e.g.,, Laura Mononerus, Under Fire, Jury System Faces Over-
haul, NY. TIMES, Nov. 4, 1995, § 1, at 9 (stating that state legislatures

and oo\)n'ts across the nation are starting to rewrite the rules of the jury
system).



1996] RACE IN THE JURY SELECTION PROCESS 1107

common law should be a “living organism,” I chose the topic
“The Evolution of Race in the Jury Selection Process,” to chart
the racial exclusionary course followed in jury selection. In
1985, my belief that our state constitution should be viewed as
a “living organism” influenced me to volunteer to write
Gilmore 1.* Gilmore I laid the foundation for later abolishing
centuries of court-approved invidious racial discrimination in
jury selection. I felt it was time to heed the advice of Justice
Brandeis and make our state “serve as a laboratory, and try
novel social . . . experiments [with jury selection] without risk
to the rest of the country.”™

Doctrinally, relying more on state law for greater protection
of individual rights than on federal law was the antithesis of
what I had been taught in law school. Having grown up in the
Old South, where reliance on state autonomy as a major source
of individual rights permitted the separate but unequal doc-
trine to be established and perpetuated, and where all-white
juries had become a way of life, it was difficult for me doctrin-
ally to tap into that constitutional approach. I had come to
rely, instead, on federal judges as the logical guardians of
individual rights. This reliance was based on life experiences
as a youth and later as an attorney. In law school, I received
specific instruction with regard to the Federal Removal Stat-
ute.” This statute was formerly part of the Revised Statutes of
the United States section 641 that dates back to 1873 and pro-
vides for removal of cases from state to federal court. Removal
could be attained by asserting that the state discriminated on
the basis of race in violation of the United States Constitution
or a federal statute.’

As a trial attorney representing plaintiffs in state courts, I
observed attorneys exercise peremptory challenges to excuse
African Americans from petit juries solely because of their
race, Similarly, as a trial judge, I observed assistant prosecu-
tors, defense attorneys, and attorneys for parties in civil litiga-

5. State v. Gilmore, 195 N.J. Super. 163, 478 A.2d 783 (N.J. Super.
Ct. App. Div. 1984), aff'd, 103 N.J. 508, 511 A.2d 1150 (1986).

6. New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932)
(Brandeis, J., dissenting).

7. 28 US.C.A. § 1443 (West 1994).

8. See id.
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tion engage in the same discriminatory conduct.

As a young lawyer and judge, I became aware that few Afri-
can Americans were interested in serving on juries. Because of
my active participation in civic affairs in the community, I had
many opportunities to ask African Americans in churches,
taverns, and on street corners why they lacked interest in serv-
ing as jurors. Some people told me that it was so painful to be
told, by one of the attorneys, that he or she was unfit to serve,
that African Americans frequently sought to be excused in
other ways. Some would first attempt to be excused prior to
reporting for jury duty. If that failed, they would express a
strong viewpoint during voir dire that clearly favored one of
the parties in the case so that the judge would discharge them.

In 1973, during the third month of my assignment as a trial
judge in the criminal division, a prominent attorney asked if I
knew of a recent New Jersey case that permitted a prosecutor
to use peremptory challenges in a racially discriminatory man-
ner, With much humiliation, I informed him that on November
7, 1973, the Appellate Division had found that a prosecutor’s
use of peremptory challenges to excuse all prospective African-
American jurors did not deny a defendant “equal protection of
the law and due process under the Fourteenth Amendment.”™ I
paused, and then informed the attorney that the same view-
point had been expressed by the Supreme Court of New Jersey
in 1970 in State v. Smith.® My lawyer friend asked, “As a
judge, are you going to change that rule?” My response was, “I
will try my best because equal justice is one of my core values.”

Whenever I saw peremptory challenges used to exclude ex-
cellent prospective jurors solely because of group bias, the
defendant, the excluded prospective juror, and I believed that
it reinforced group stereotypes, and we found it demeaning. We
felt much like the swallow in Aesop’s Fables who built her nest
under the eaves of a court of justice. Before the young ones
could fly, a serpent glided out of a hole and ate the newborn.
When the swallow returned and found the nest empty, she

9, See State v. Johnson, 125 N.J. Super 438, 439, 311 A.2d 389, 390
(N.J. Super. Ct. App. Div. 1973) (citing Swain v. Alabama, 380 U.S. 202,
222 (1965)).

10. 55 N.J. 476, 483, 262 A.2d 868, 871 (1970) (relying upon Swain v.
Alabama, 380 U.S. at 222).
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began to mourn her loss. Seeing this, a dispassionate neighbor
suggested, perhaps by way of comfort, that the swallow was
not the first bird to have lost her young. “True,” the swallow
replied, “but it is not only my little ones that I mourn, but that
I should have been wronged in the very place where the in-
jured fly for justice.”"

Justice Blackmun expressed my feeling so eloquently when
he said, “[d]iscrimination on the basis of race, odious in all
respects, is especially pernicious in the administration of jus-
tice,” both in terms of reality and in providing the appearance
of injustice.'

Although the unbridled use of peremptory challenges contin-
ued unabated in New Jersey for fifteen years after State v.
Smith was decided in 1970, the winds of change had begun to
blow across this country. In the 1970s, the cherished common-
law privilege of unbridled use of peremptory challenges was
increasingly called into question in state courts from California
to Massachusetts.”” In addition, many commentators in law
review articles have expressed vehement disapproval of the
way peremptory challenges were used.”

11. THOMAS JAMES, The Swallow in Chancery, in AESOP’S FABLES 122,
122 (Philadelphia, J.B. Lippincott & Co. 1878).

12. Rose v. Mitchell, 443 U.S. 545, 555 (1979).

13. See, eg., People v. Wheeler, 583 P.2d 748, 761-62 (Cal. 1978);
Commonwealth v. Soares, 387 N.E.2d 499, 516 (Mass.), cert. denied, 444
U.S. 881 (1979).

14. Gary L. Geeslin, Note, Peremptory Challenge - Systematic Exclu-
sion of Prospective Jurors on the Basis of Race, 39 Miss. L.J. 157 (1967)
(stating that decisions on systematic exclusion of jurors are largely inef-
fectual because of their deference to use of peremptory challenges); Marc
L. Greenberg, Comment, The Prosecutor’s Exercise of the Peremptory
Challenge to Exclude Nonwhite Jurors: A Valued Common Law Privilege
in Conflict with the Equal Protection Clause, 46 U. CIN. L. REV. 554
(1977) (discussing Swain’s systematic exclusion test for racial discrimina-
tion in jury selection); Lisa Van Amburg, Comment, A Case Study of the
Peremptory Challenge: A Subtle Strike at Equal Protection and Due Pro-
cess, 18 ST. Louis U. L.J. 662 (1974) (noting that because peremptory
challenges cannot be questioned, constitutional diserimination challenges
have constantly failed); see generally Note, Limiting the Peremptory Chal-
lenge: Representation of Groups on Petit Juries, 86 YALE L.J. 1716 (1977)
(arguing that courts have failed to recognize that using peremptory chal-
lenges to exclude racial groups from juries violates equal protection and
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Eight years after my conversation with my attorney friend,
in 1981, I was assigned to the Appellate Division. By the time
Gilmore I was argued in 1984, I was more determined than
ever to follow the teachings of Justices Brandeis and Brennan
that judges should use state constitutions to afford citizens
greater protection than accorded under the Federal Constitu-
tion.” I accepted the challenge to use the New Jersey Consti-
tution as a basis for eliminating racial discrimination in the
jury selection process.

My approach to writing Gilmore II'* was to structure the
issues narrowly, yet powerfully, and then marshal arguments
from moral philosophy, public policy, and judicial precedents to
maximize the soundness of the conclusion. The opinion was
based on the four primary sources of law: constitutions, stat-
utes, court rules and court decisions.

CONSTITUTIONAL ORIGIN OF THE RIGHT TO TRIAL
BY JURY

The right to a fair trial had been problematic long before
New Jersey became a state. During colonial times, the people
in New Jersey theoretically enjoyed the right to trial by jury as
it existed under English common law. One of the complaints
against King George of Great Britain that led to the Declara-
tion of Independence was that he deprived the colonies, in
many cases, of the benefits of trial by jury.”

due process); Comment, Swain v. Alabama; A Constitutional Blueprint for
the Perpetuation of the All-White Jury, 52 VA, L. REV. 1157 (1966) (argu-
ing that Swain places an unjustifiable obstacle in the way of defendants
who claim to be prejudiced by the jury selection process).

15. See, e.g., Senn v. Tile Layers Protective Union Local 5, 301 U.S.
468, 478 (1937) (Brandeis, J.) (holding that “[i]f the end sought by the
unions is not forbidden by the Federal Constitution, the state may autho-
rize working men to seek to attain it by combining as pickets” because
construction and application of state law and Constitution are conclusive-
ly within the purview of the highest court of the state). See generally
William J. Brennan, The Bill of Rights and the States: The Revival of
State Constitutions as Guardians of Individual Rights, 61 N.Y.U. L. REv.
535 (1986); William J. Brennan, State Constitutions and the Protection of
Individual Rights, 90 HARv. L. REV. 489 (1977).

16. State v. Gilmore, 199 N.J. Super. 389, 489 A.2d 1175 (N.J. Super.
Ct. App. Div. 1985), affd, 103 N.J. 508, 511 A.2d 1150 (1986).

17. See THE DECLARATION OF INDEPENDENCE para. 18 & 19 (U.S.
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As a colony, New Jersey adopted its first constitution on
July 2, 1776, two days before the Declaration of Independence
was adopted. That constitution guaranteed the right to trial by
jury to the same extent to which it theoretically existed in the
colony before the King of England usurped that right.”® That
right afforded jury trials in all major criminal cases and those
civil cases in which the amount in controversy exceeded twenty
dollars.”® Jury duty was restricted to white-male property
holders.”® This so-called “Blue Ribbon” jury continued in the
federal system® until 1968 when Congress enacted “The Jury
Selection and Service Act.””

The Articles of Confederation, enacted in 1789, did not spe-
cifically refer to the right of trial by jury.”? They did, however,
reserve unto each state “its sovereignty, freedom and indepen-
dence, and every power, jurisdiction and right” not specifically
delegated to the United States.” Thus, the Articles of Confed-
eration left the states free to adopt the right of trial by jury.

The Constitution of the United States, ratified in 1787, guar-
anteed the right to trial by jury for all crimes except impeach-
ment.® But under the Constitution, only citizens of a state
could participate in jury service.®® The United States Supreme
Court held in Dred Scott,” that under the “original intent
doctrine,” persons of African descent were not citizens under
the United States Constitution.”® To put this in proper per-

1776; see also Donald S. Lutz, The Declaration of Independence, in ROOTS
OF THE RE PUBLIC: AMERICAN FOUNDING DOCUMENTS INTERPRETED 138-
44 (Stephen L. Schechter ed., 1990); N.Y. CHARTER OF LIBERTIES OF
1688, in id. at 69-70; CARL UBBELOHDE, THE VICE-ADMIRALTY COURTS
AND THE AMERICAN REVOLUTION 63-64 (1960) (noting that a major objec-
tion to the Revenue Act of 1764 was deprivation of the right to a jury
trial).

18. N.J. CoNnsT. of 1776, art. XXII (1776).

19. U.S. CONST. amend. VIL

20. JEFFREY ABRAMSON, WE THE JURY 2 (1994).

21. Id. at 2.3.

22. 28 U.S.C. §§ 1861-69.

23. See ART. OF CONFED. of 1789.

24. Id. at I

25, U.S. CONST. art. IIL, § 2, cl. 3.

26. Id.

27. Dred Scott v. Sandford, 60 U.S. (19 How.) 893 (1857).

28, Id. at 407 (construing article IV, section two, clause one of the
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spective, Dred Scott was a contemporary of my paternal grand-
mother who was born as property and died as a citizen. As an
aside, there were eight separate opinions filed in Dred Scott:
the majority by Chief Justice Taney, five concurring opinions
and two dissenting opinions.? Such plurality is similar to the
way in which business at the Court is presently conducted, one
hundred and forty years later.*

Fortunately, the process for amending the United States
Constitution made it possible to remedy the inequality initially
imbedded in the document in deference to certain political and
property interests that foreshadowed the Dred Scott decision.
Pursuant to this process, the federal Constitution was amend-
ed in 1791 to add the Bill of Rights.*! The right to an impar-
tial jury trial in criminal cases was guaranteed by the Sixth
Amendment,*” and the right to trial by jury in civil cases was
preserved by the Seventh Amendment.® The first eight
amendments, however, were not made applicable to the states
for many years after ratification. During the period in which
the federal Bill of Rights did not apply to the states, and before
ratification of the Fourteenth Amendment, many racially-dis-
criminatory state laws effectively excluded African Americans
from juries.**

Before Congress adopted amendments to the Constitution
affecting jury selection, New Jersey adopted its second consti-
tution, effective September 2, 1844.* The New Jersey Consti-

U.8. Constitution).

29. Chief Justice Taney wrote the infamous opinion. Justices Wayne,
Nelson, Grier, Campbell and Daniel concurred. Justice McLean joined by
Justices Curtis and Catron dissented. Id.

80. See generally Ken Kimura, A Legitimacy Model for the Interpre-
tation of Plurality Decisions, 77 CORNELL L. REV. 1593 (1992); Mark A.
Thurmon, When the Court Divides: Reconsidering the Precedential Value

of Supreme Court Plurality Decisions, 42 DUKE L.J. 419 (1992).
31. U.S. CoNsT. amends. I-X.

32. U.S. ConNsT. amend. VI

33. U.S. CONST. amend. VII.

34. RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V.
BOARD OF EDUCATION AND BLACK AMERICA’S STRUGGLE FOR EQUALITY 38
(1976) (stating that African Americans were excluded from jury duty
throughout the North during the 19th century).

35. N.J. CONST. of 1844.







