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Mario Cuomo was not the first to choose the governorship of
New York over the opportunity to be Chief Justice of the Unit-
ed States. In 1795, John Jay, the first Chief Justice, resigned
from that life tenured post so that he could become the gover-
nor of New York.1 Later, he declined reappointment as Chief
Justice because he allegedly believed the Supreme Court and,
by extension, the whole federal judiciary would never have
"great influence in the national life."2

If John Jay could look at the state of the federal judiciary in
1995, his head would spin. Today, the federal courts' power
reaches every aspect of our lives including state elections,3

carjacking,4 child support,8 and even the most intimate part of
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1. Emily F. Van Tassel, Resignations and Removals: A History of

Federal Judicial Service—and Disservice—1789-1992, 142 U. PA. L. REV.
333, 345 (1993).

2. RICHARD B. MORRIS, JOHN JAY, THE NATION AND THE COURT 69
(1967).

3. Baker v. Carr, 369 U.S. 186, 198-204 (1962) (holding that a feder-
al district court had subject matter jurisdiction over a complaint which
alleged debasement of votes in violation of the Fourteenth Amendment's
Equal Protection Clause).

4. The Anti Car Theft Act of 1992, Pub. L. No. 102-519, 106 Stat.
3384 (codified in scattered sections of 15, 18, 19 and 42 U.S.C.).

5. The Child Support Recovery Act of 1992, Pub. L. No. 102-521, 106
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family life: the relationship between husband and wife.6 None
of these examples even begins to take into consideration the
numerous federal courts that are currently monitoring, if not
running, prisons,7 hospitals8 and even entire school districts.9

Ironically, if we could resuscitate John Jay today and ask
him to resume the Chief Justiceship, he would probably turn it
down again, but for an entirely different reason: he would
complain that the growing caseload has increasingly trans-
formed federal judges into administrators and managers no
different than any other bureaucrat.10

THE CASELOAD PROBLEM AND ITS SOURCES

The workload of every federal judge has grown exponentially
over the last thirty years to become the most pressing concern
for the federal judiciary. In 1962, there were 4800 appeals to
the United States Courts of Appeals and 100,000 district court
filings.11 In 1993, there were 50,224 appeals12 and 229,850

Stat. 3403 (codified in scattered sections of 18 and 42 U.S.C.).
6. The Violence Against Women Act of 1994, Pub. L. No. 103-322,

sees. 40001-40703 (to be codified in 108 Stat. 1902-55 and scattered sec-
tions of 28 and 42 U.S.C.) Title II of that bill, entitled "Safe Homes for
Women Act of 1994," deals with domestic violence.

7. Melvin Gutterman, The Contours of Eighth Amendment Prison
Jurisprudence: Conditions of Confinement, 48 SMU L. REV. 373, 381-82
(1995) (discussing federal courts' history of monitoring prison reform and
"adopting an activist role in the supervision of the states' penal sys-
tems").

8. New York State Ass'n for Retarded Children, Inc. v. Carey, 706
P.2d 956, 971-72 (2d Cir.) (affirming a district court's appointment of a
Special Master to monitor a children's mental health facility), cert, de-
nied, 464 U.S. 915 (1983).

9. See, e.g., Board of Educ. v. Dowell, 498 U.S. 237, 250 (1991) (indi-
cating that the Supreme Court should look at "every facet of school oper-
ations" in determining whether to terminate a court-ordered desegregation
plan); Michael Heise, Goals 2000: Educate America Act: The Federaliza-
tion and Legalization of Educational Policy, 63 PORDHAM L. REV. 345,
376-77 (1994) (noting that the federal judiciary has been overseeing de-
segregation of public schools for 40 years).

10. See Jon O. Newman, 1,000 Judges—The Limit for an Effective
Federal Judiciary, 76 JUDICATURE 187, 187 (1993) (arguing that the num-
ber of federal judgeships must be held to 1,000).

11. L. RALPH MECHAM, 1992 ANNUAL REPORT OF THE DIRECTOR: AC-
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district court filings,13 an increase of approximately 1,000% in
appeals and an increase of approximately 230% percent in
district court filings. Yet, the number of federal judges in-
creased only from 353 to 701, not nearly enough to keep pace
ATvith the increased workload.14

Contrary to the opinion of many, even federal judges cannot
expand time. The more cases a federal judge is forced to de-
cide, the less time and attention he or she can give to each
individual case. Under such pressure, judges must rely more
and more on law clerks and central staff attorneys. The quality
of adjudication in such a situation deteriorates.

Two important factors have contributed most to the caseload
t h a t the federal courts now shoulder. The first is that the pace
of our lives has become faster and much more complicated
since John Jay declined reappointment. When he graced the
Court, people rode in horse-drawn carriages. They used pens
and paper and other tools primitive by contemporary stan-
dards. Business transactions were carried on by human beings
i n proximity to each other, usually in the same state. Disputes
were relatively few and simple to resolve. No one ever heard of
o r even dreamed of multi-district litigation. John Jay even had
t h e leisure of serving as ambassador to England at the same
time he sat on the Court.

Today, we have supersonic jets, trains, cars, faxes and the
Internet. In the blink of an eye, we buy and sell goods, stocks,
bonds and other incomprehensible derivative investments
across state lines and national borders with people we never
see. And, of course, we need ever increasing and more compli-
cated regulations to control our sophisticated transactions.
These ever-proliferating regulations and rules generate ever-

TivrriEs OP THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

1 0 (1992).
12. L. RALPH MECHAM, 1993 ANNUAL REPORT OF THE DIRECTOR: JUDI-

CIAL BUSINESS OF THE UNITED STATES COURTS 3 (1993).
13. Id. at 7.
14. MECHAM, supra note 11, at 10.
15. But see Daniel J. Meadon, Toward Orality and Visibility in the

Appellate Process, 42 MD. L. REV. 732, 735 (1983) (arguing that the reli-
ance placed on central staff by federal judges has improved the quality of
appellate adjudication).
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proliferating disputes. New products leave us novel and convo-
luted product liability cases. We have class actions that grow
into multi-district class litigation.16

This increasing complication and litigiousness of our society
reflects our culture and shows no indication of abating. This
process is driven by two factors. The first is an unstoppable
engine: the advancement of technology and the social thinking
connected with it. The second factor, the one we can control, is
the federalization of traditionally state law questions. Congress
has dramatically expanded the jurisdiction of the federal courts
through creating or making certain rights or crimes a matter
of federal law.

As we all know, under the Constitution federal courts have
always had jurisdiction of federal questions, diversity suits,
admiralty and certain other cases.17 Judges used to complain
that diversity cases were the culprits that clogged our calen-
dars, but statistics show that diversity cases have not been
increasing nearly as much as federal question cases.18

The number of federal question cases has increased exponen-
tially because, for whatever reasons of its own, Congress rel-
ishes creating a federal case out of any issue that it believes
has national and political significance. Congress accomplishes
this by passing a federal statute typically asserting its power
under the Commerce Clause. The conduct to be elevated to a
federal crime "affects commerce," says Congress, however
slight the linkage between the conduct and interstate com-
merce.19

16. See, e.g., Wilson v. Johns-Manville Sales Corp., 107 F.R.D. 250
(S.D. Tex. 1985) (consolidating suits of 50 asbestos claimants into one
trial), cert, denied, 484 U.S. 828 (1987); In re Asbestos Litigation, 431 F.
Supp. 906 (J.P.M.L. 1977) (involving 103 asbestos actions pending in 19
districts); see generally Andrew T. Berry & Gita F. Rothschild, Mass
Torts/Mass Litigation /Mass Settlements, in CIVIL PRACTICE AND LITIGA-
TION TECHNIQUES IN FEDERAL COURTS 215 (1994) (discussing class actions
and multidistrict litigation).

17. U.S. CONST, art. Ill, § 2.

18. WILLIAM W. SCHWARZER & RUSSELL W. WHEELER, ON THE FEDER-
ALIZATION OP THE ADMINISTRATION OF CIVIL AND CRIMINAL JUSTICE 55

(1994).
19. See generally Stephen Chippendale, Note, More Harm Than Good:

Assessing Federalization of Criminal Law, 79 MlNN. L. REV. 455 (1994)
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Because we are "all-connected" in today's high-tech world,
almost any conduct can fall into the ever expanding category of
"affecting commerce." Moreover, Congress enjoys something
tantamount to the final say as to whether certain conduct
affects commerce under the Supreme Court's deferential review
standard.20

Accordingly, many traditionally state court matters, includ-
ing some relatively minor infractions, become federal questions
overnight. A garden variety fraud becomes a federal crime if
the perpetrator happens to mail one letter to consummate it.21

Possessing a gun in the vicinity of a school becomes a federal
crime simply because you are within 1000 feet of a school.22

The Employee Retirement Income and Security Act of 197423

basically federalizes what used to be state law wrongful dis-
charge claims. Violence in the home appears to be on the way
to becoming a federal crime.24 Last year's crime legislation
alone federalized numerous crimes.

And, every time Congress acts to federalize state law ques-
tions, the federal courts receive a flood of filings. For example,
the expansion of the federal criminal jurisdiction increased the
criminal filings per sitting district judge nearly 70% between
1980 to 1992: from fifty-eight to eighty-four cases.25 This has
taken its toll on the federal courts. In 1992 federal district
judges spent 36.5% of their time on criminal matters.26 The
disturbing result is that after the district judges adjudicate
criminal matters, they do not have sufficient time available for
basic federal question cases that deal with constitutional

(analyzing the proliferation of federal crimes and urging Congress to
curtail the federalization of criminal law).

20. Gregory v. Ashcroft, 501 U.S. 452, 464 (1991) (stating that the
Court is "constrained in [its] ability to consider the limits that the state-
federal balance places on Congress' powers under the Commerce Clause").

21. 18 U.S.C. § 1341 (Supp. V 1993); see also § 1343 (extending mail
fraud statute to cover communication in interstate commerce).

22. 18 U.S.C. §§ 921(a)(25), 922(q)(l)(A) (Supp. V 1993).
23. 29 U.S.C. §§ 1001 to 1461 (1988 & Supp. V 1993).
24. See supra note 6.
25. SCHWARZER & WHEELER, supra note 18, at 3.
26. Jim R. Carrigan & Jessica B. Lee, Criminalizing the Federal

Courts, TRIAL, June 1994, at 52 (citing telephone interview with the
Administrative Office of the United States Courts).
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rights, federal-state relationships, state to state relationships,
and other important federal concerns.27

IN LIGHT OF THE LITIGATION ONSLAUGHT, CAN CORE VALUES
BE PRESERVED?

We must ask ourselves what role the federal courts should
play within a nationwide system of justice, which is increasing-
ly under stress. There is no "politically correct" or "constitu-
tionally correct" answer, because the founding fathers envi-
sioned a living, breathing and malleable Constitution.28 Even
so, all of us believe in certain fundamental core values within
the federal judiciary. Let us enumerate some of them, and see
if they are at risk:

Judicial Independence: Federal judges must be able to decide
cases in an atmosphere free from fear that an unpopular deci-
sion will be a threat to their livelihood or existence.29 For that
reason, Article III provided life tenure and protection from
salary decrease.30 Although the autonomy to make important
and possibly unpopular decisions is at the heart of this protec-
tion, judicial independence also depends on the basic ability of
a judge to function adequately and properly as an adjudicator
and judicial scholar. This ability can be affected by more than
a threat to job security. An overwhelming and, yes, impossible
docket in the working and practical world threatens the quali-

27. U.S. CONST, art. Ill, § 2. Pursuant to Article III, Congress has
passed enabling legislation conferring jurisdiction upon federal courts in
diversity cases (28 U.S.C. § 1332 (1989)), federal questions (§ 1331), ad-
miralty (§ 1333), commerce (§ 1337), patents (§ 1338), postal matters (§
1339), and bonds (§ 1352). THOMAS E. BAKER, REPORT TO THE FEDERAL
JUDICIAL CENTER: A PRIMER ON THE JURISDICTION OF THE U.S. COURT OF
APPEALS § 2.01 (1989).

28. See generally OWEN J. ROBERTS, THE COURT AND THE CONSTITU-
TION 2 (1951) (commenting that federal courts are frequently "called upon
to announce propositions nowhere expressly stated in the Constitution").

29. MARTIN H. REDISH, THE FEDERAL COURTS IN THE POLITICAL OR-
DER 4 (1991) (discussing the need to insulate federal courts from the
direct influences of the political process).

30. "The judges, both of the supreme and inferior courts, shall hold
their offices during good behaviour, and shall at stated times, receive for
theij; services a compensation, which shall not be diminished during their
continuance in office." U.S. CONST, art. Ill, § 1.




