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Some Reflections on the Roots of
the Differing Judicial Philosophies
of William J. Brennan, Jr. and
Joseph Weintraub®

presented by
The Honorable Daniel J. O’Hern"

On October 16, 1956, President Dwight D. Eisenhower nomi-
nated William J. Brennan, Jr. of Rumson, New Jersey to be an
Associate Justice of the Supreme Court of the United States.

* ] wish to acknowledge the extensive research materials and in-
sights given to me by my clerks, Elizabeth Kenny and Christopher
Lenzo, legal interns, Hilary Thomas and Daniel Keegan, who gathered
much of the research data, legal intern, Inez Linton, who helped in the
editing, and the invaluable assistance of my secretary, Carol Rittershofer.
I also thank Pat Restaino, former principal of Barringer High School,
and the lawyers and judges who shared their insights with me.

**k Associate Justice, New Jersey Supreme Court.

This article is a copy of the speech given by Justice O’'Hern at the
Chief Justice Joseph Weintraub Lecture, February 24, 1994.
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On November 19, 1956, Joseph Weintraub succeeded William
J. Brennan, Jr. as a Justice of the Supreme Court of New Jer-
sey. These two men had been moving inexorably together to-
ward this defining moment from the time of their graduation
together from Barringer High School in Newark in June 1924.
Both had traveled to that “magnet school” of its era from other
parts of Newark to enroll in its “classical program,” and both
would eventually practice law in their native City of Newark.

Of the two of them, I suppose that on their high school grad-
uation day in 1924, classmates would have predicted for Jo-
seph Weintraub the greater promise for a career in law. The
Barringer High School yearbook profiled “Bill” Brennan: “Held
his head high and cared for no man he.” His ambition, his
classmates prophesied, was “to follow Dad”; his weakness was
“females”; his amusement was “dancing”; how he got through
was “Dad’s reputation.” Of “Joe” Weintraub they wrote:
“Knowledge comes, but wisdom lingers.” His ambition was “to
be a lawyer”; his weakness was that he was “argumentative”;
his amusement was “cases in court”; how he got through was
by “arguing.” Joe’s future seemed foreordained.

On the occasion of Chief Justice Weintraub’s death, Justice
Francis invoked Shakespeare’s lines:

“When he shall die, take him and cut him out in little
stars and he shall make the face of heaven so fine, that all in
the world will be in love with night and pay no worship to
the garish sun.”

In his lifetime [Francis 'said], the Chief Justice cut out his
own stars, and adorned the firmament of the law with them.
They will stand as beacons for all future judges, showing the
way to keep the basic principles of justice constantly attuned
to the needs of the times. . . .!

A recent survey of ninety-six scholars® listed that other
graduate of Barringer High School, William J. Brennan, Jr., as
fifth in the list of all-time great Justices of the United States

1. Proceedings Before the Supreme Court of New Jersey in Memory
of Chief Justice Joseph Weintraub, May 24, 1977, 72 N.J. XIX, XXXI
(1977).

2. WILLIAM D. PEDERSON & NORMAN W. PROVIZER, GREAT JUSTICES
OF THE U.S. SUPREME COURT: RATINGS AND CASE STUDIES (1993).
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Supreme Court. Ahead of him ranked only John Marshall,
Oliver Wendell Holmes, Jr., Earl Warren, and Louis Brandeis.
Included in the top ten with him were Hugo Black, the first
Justice John Marshall Harlan, William O. Douglas, Felix
Frankfurter, and Benjamin Cardozo.

Anyone who is familiar with my own judicial philosophy
knows that I have not advocated reliance on state constitution-
al doctrine as a guarantor of liberties. In part, my views stem
from a realization of how easy it is to change a state constitu-
tion, but also from an overwhelming sense of respect for the
United States Supreme Court. It struck me when I read this
recent account that five of the greatest justices ever to have sat
on that Court were sitting when I arrived at the United States
Supreme Court in the fall of 1957 to clerk for Justice Brennan.
Little wonder then that I consider the Supreme Court the ulti-
mate guarantor of our constitutional liberties.

But few predicted on his appointment that Wﬂham d.
Brennan, Jr. would be included among this elite company of
the Court’s greatest Justices. What was it that led Justice
Brennan to this special place in our Nation’s history? And,
conversely, what was it that led Joseph Weintraub as Chief
Justice of the New Jersey Supreme Court to resist so strongly
the views that Brennan held that he would say that the “doc-
trines of the Federal Supreme Court have led to an impossible
situation.”™

As Weintraub explained:

After all, good law is a matter of “fairness” and one need but
insist that a given rule is “fundamentally” unfair to call upon
the Constitution to establish his view. The tendency is thus
to claim “constitutional” moment in matters which, in my
appraisal, are quite minimal in a scheme of values. The more
the Constitution is found to be intolerant of disagreement
upon arguable issues, the deadlier becomes the grip upon the
genius of men. The price of such intolerance may be sterili-
ty.!

Yet, Weintraub was not an obstructionist. On the occasion of

3. State v. Funicello, 286 A.2d 55, 62 (N.J.) (Weintraub, C.J., concur-
ing), cert. denied, 408 U.S. 942 (1972).
4. Id. at 61.
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a 1977 memorial tribute to Chief Justice Weintraub, Roger
McGlynn, the son of Edward McGlynn, recalled:

An interesting footnote to this [Funicello] opinion was
made just a few weeks ago in a tribute by Mr. Justice
Brennan of the United States Supreme Court upon the pre-
sentation of the first annual award in his name to Chief Jus-
tice Weintraub. He referred to Chief Justice Weintraub being
responsible for defeating a proposal at the conference of State
Chief Justices aimed at formal criticism of the United States
Supreme Court. Thus despite the Chief Justice’s personal
judicial disagreement he was quick to defend the institution
of the United States Supreme Court.’

As most lawyers of that time, I greatly admired Chief Justice
Weintraub for his leadership in areas of civil reform. I was not
practicing much criminal law and thus was not cognizant of
the deep philosophical differences between him and the War-
ren Court. In the years that I have sat on this Court, I have
had occasion to read many of Chief Justice Weintraub’s opin-
ions in this field. I have found his attitude towards the United
State Supreme Court little short of scornful. Speaking of what
he called “a run of its decisions over the past 12 years or so,”®
decisions that included Miranda v. Arizona,” Mapp v. Ohio,’
Gideon v. Wainwright, Fay v. Noia,”® and Furman v. Geor-
gia,"! he wrote: “Those decisions were not at all compelled by
‘my copy’ of the Constitution or its history.”™ Implicit in his
words is the stated belief that the Supreme Court had engaged
in a clear misreading of the Constitution and that those trans-
forming decisions represented little more than the personal
predilections of the judges who sat there at the time.

It is not my mission to assess one way or another the merits
of the views of either the Warren Court or the Weintraub

m

Proceedings Before the Supreme Court of New Jersey, 72 N.J. at

Funicello, 286 A.2d at 60.
384 U.S. 436 (1966).
367 U.S. 643 (1961).
372 U.S. 335 (1963).
10. 372 U.S. 391 (1963).
11. 408 U.S. 238 (1972).
12, Funicello, 286 A.2d at 60.
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Court, but to review the paths of justice that led these two
men tp their divergent conceptions of constitutional law.

I will speak briefly of the lives of these two judges, will ex-
plore some theories of why their paths differed, and will offer
my own conclusion.

As noted, each of them sprang from similar roots in the
Newark community. Although Weintraub’s life was surely the
more difficult, basically, both were persons of modest circum-
gtances. Justice Brennan was the second son born to an Irish
immigrant family. He had the comfort and guidance through-
0}1t his early life of a father who was a noted labor leader and
city commissioner in the City of Newark.

On the other hand, Justice Weintraub was left fatherless
when he was five years old. Morris Schnitzer recalls:

Joe’s parents were Jewish immigrants from Russia. His
father died very young and Joe’s mother supported the family
from her meager earnings operating a produce store. Joe was
about 12° when he became an office boy at Stein, Hannoch
and McGlynn. Eddie McGlynn [whom Weintraub credits with
being the largest influence in his life], virtually adopted Joe,
putting him through Cornell College and Law School, where
Joe became President of the Law Quarterly. Thereafter,
Eddie formed McGlynn, Weintraub and Stein, where Joe re-
mained until he went on the bench.”

There is one adjective that is always used to describe
Chief Justice Weintraub, “brilliant.” His academic ca-
reer was unsurpassed, “one of the most brilliant in the
history of [Cornell Law] School.”* As he worked his
way through law school, waiting on tables and holding
summer jobs, he also managed to be first in his class
and to serve as Editor-in-Chief of the Cornell Law
Quarterly. )

Justice Brennan’s academic career only differed
slightly. He attended the Wharton School of the Univer-
sity of Pennsylvania and the Harvard Law School.
Again, Morris Schnitzer recalls:

13. Letter from Morris M. Schnitzer to Honorable Daniel J. O'Hern 1
(Dec. 17, 1993) (on file with the author).

14. W. David Curtiss, Chief Justice Weintraub—Cornellian, 59 COR-
NELL L. REV. 183, 184 (1974).
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His parents were Irish immigrants. His father, Bill, Sr., be-
came a state leader of the building trades unions and then
the perennial Director of Public Safety as one of Newark’s
five elected city commissioners. Bill, Sr., stood out among his
fellow commissioners in preserving his reputation as an hon-

est man. )
Bill, together with Don [Kipp] [a Harvard classmate]
joined Pitney, Hardin and Skinner. . . . Labor work became a

new specialty for corporate law firms after the Wagner Act
was adopted in 1935. Bill took to that field, on behalf of em-
ployers, as a duck to water.”®

Both served their country in World War II. Justice Brennan
having had an extensive labor practice, served in the Army
Ordnance Department, and Justice Weintraub served in the
Judge Advocate General’s Corps, the Army’s legal branch.

Both actively threw themselves into the rich ferment of New
Jersey public life following World War II. Neither was a dele-
gate to the Constitutional Convention of 1947, but each played
a prominent role in the effectuation of the judicial article of
that Constitution.

On a personal note, Weintraub remained single until he
married Rhoda Levitt in 1960. In contrast, Brennan had mar-
ried his first wife, Marjorie, when he entered law school.

New Jersey practitioners today, recalling the early years of
these men, attest to their extraordinary skills. Their careers

brought each of them to the Editorial Board of the New Jersey
Law Journal.

Joe and Bill often engaged each other at the Editorial
Board lunches and made an interesting contrast. Joe was
brilliant. Nothing in the law was strange or mysterious to
him. His development of any theme was luminous. But he
often left the Board behind, so that he took the prize for the
greatest number of editorials voted down and thereafter pub-
lished as a signed letter to the Editor, as was the custom. Bill
spoke only when he felt deeply involved and then with such
conviction, authority and force that he carried the day. I
never heard an analysis from him which could be character-

15. Letter from Morris M. Schnitzer to Honorable Daniel J. O'Hern,
upra note 13, at 2.







