AMERICAN HISTORY AND THE STUDY OF
CONSTITUTIONAL LAW

Judge Dickinson R. Debevoise’

I. INTRODUCTION

I thank whoever is responsible for selecting me to deliver
the Justice Weintraub Lecture. Your selection gives me the
opportunity to recall and reflect upon one of the great jurists of
our time. It gives me the opportunity to try out on a captive
audience some embryonic thoughts of my own, which began
crystallizing during the last two fall semesters as I taught a
constitutional law course at Seton Hall Law School.

First let me savor for a moment the memory of the Chief
Justice who is honored by this lecture series. Upon a few
occasions I argued before the Weintraub Court.' It was always
an awesome experience. I had the feeling that the Chief
Justice, sitting in the center, paying full attention, already
knew everything I had to say about my case and probably
much more. I met him from time to time at social occasions,
but always found conversation difficult. What can one say to
an intellectual and judicial giant that would either interest or
amuse him?

Like most persons, I knew him more by his deeds than by
personal association.

This brilliant Chief Justice had a flair for court
administration. He was a champion of fairness in criminal
proceedings;® he nevertheless was a severe but rational critic

* Federal District Court Judge, District of MNew Jersey. This Article
is a copy of the speech given by Judge Debevoise at the Chief Justice
Weintraub Lecture, March 4, 1993.

1. See, eg., In re Supervision and Assignment of the Petit Jury
Panels in Essex County, 292 A.2d 4 (N.J. 1972); New Jersey Highway
Auth. v. Sills, 278 A.2d 489 (N.J. 1971); Jackman v. Bodine, 208 A.2d
648 (N.J. 1965); O'Brien v. Virginia-Carolina Chem. Corp., 206 A.2d 878
(N.J. 1965), cert. denied, 389 U.S. 825 (1967); Burton v. Montelair, 190
A.2d 377 (N.J. 1963); In re Armour’s Will, 166 A.2d 376 (N.J. 1960).

2. For example, the Weintraub Court expanded the areas in which
criminal defendants could obtain pretrial discovery. See, e.g., New Jersey
v. Johnson, 145 A.2d 813 (1958) (holding that defendant who cannot
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of the Warren Court’s decisions in the field of criminal law;
he was the author of Robinson v. Cahill,' which struck down,
on state constitutional grounds, New Jersey’s property-based
tax system of financing public education. It was also Justice
Weintraub who wrote the majority opinions in the
reapportionment cases® as New Jersey revised the structure of
its legislative bodies to meet the one man-one vote mandate of
the United States Supreme Court.®

As one of his former law clerks wrote, under his leadership
“[tThe Court took a practical approach [to the reapportionment
crisis] which produced results and avoided collisions with the
legislature and the governor. Realizing the limits of the
judiciary in this delicate area, it coaxed the more appropriate
organs of the government into the proper action.”

II. DYNAMICS OF CONSTITUTIONAL CHANGE

It is this concept—the limits of the judiciary in delicate
areas—which leads into my subject this afternoon, American
History and the Study of Constitutional Law. It may seem
pretentious of me to undertake this subject, since I am neither
an historian nor a professor, but I am giving it a try. It is my
observation that the seminal developments in constitutional
law stem not from the works of particular Supreme Court
Justices or of a particular Supreme Court. Rather,
constitutional developments are the product of the on-going
historical and political processes which dictate who will and

recall details of statements made at the time of defendant’s arrest is
entitled to inspect statements prosecutor intends to use at trial), appeal
dismissed, 368 U.S. 145, and cert. denied, 368 U.S. 933 (1961).

3. See State v. Gerardo, 250 A.2d 130 (N.J. 1969), application for
bail denied, 400 U.S. 859 (1970), in which Chief Justice Weintraub
emphasized the values which are affected by application of an
exclusionary rule, ie., the ability to ascertain the truth is impaired; the
toll of victims is increased; the deterrent effect of the criminal law is
lessened. For a full discussion of the Chief Justice’s critique of the
lecisions of the United States Supreme Court in the area of criminal
justice see Dominick A. Mazzagetti, Chief Justice Joseph Weintraub: The
New Jersey Supreme Court 1957-1973, 59 CORNELL L. REV. 197, 203-08
(1974).

4. 303 A.2d 273 (N.J. 1973), modifying 287 A.2d 187 (Super. Ct. Law
Div. 1972).

5. For a review of these cases, see Mazzagetti, supra note 3, at 218-
20.

6. See Reynolds v. Sims, 377 U.S. 533 (1964).
7. Mazzagetti, supra note 3, at 220,
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who will not be appointed to the Supreme Court. Further,
these processes inevitably influence the Justices who happen
to be sitting on the Court at any particular time.

We are still mourning the loss and celebrating the life of
Justice Thurgood Marshall. If my observation is correct, his
principal contribution to the profound constitutional changes
effectuated by the 1953-1968 Warren Court came long before
he was a member of that Court. These contributions were
made in the days of an earlier Little Rock; in the days when
Montgomery, Birmingham and Selma were headline news. He
was part of that heroic army of men and women whose deeds
aroused and transformed a nation.

I would suggest that without their struggle our courts would
have had neither the opportunity nor the stamina to
dramatically extend the protections of the Constitution. It in
no way demeans the courts to suggest that they are not the
initiators of constitutional change. It is sufficient honor to
gerve as the instruments through which the American people,
slowly over extended periods of time, cause constitutional
change. It is sufficient to perform the important, though
gsecondary, task of articulating the changes and integrating
them into the great body of existing law developed over the
course of our nation’s history.

The fairly recent constitutional developments in which
Justice Thurgood Marshall participated are not unique. From
the earliest days of the Republic, constitutional change has
always been the product of political and social forces. It would
follow from this observation that one cannot truly understand
the development of constitutional law unless he or she has
some familiarity with these political and social forces as they
manifested themselves during the life of the nation. To limit
one’s study of constitutional law simply to a series of cases
results in an artificial and bloodless view of both the cases and
the process.

Let me give an example of what I mean. I will refer to two
fairly familiar though no longer terribly important cases:
Trustees of Dartmouth College v. Woodward® and Proprietors of
Charles River Bridge v. Proprietors of Warren Bridge.’

In Dartmouth College a New Hampshire jury, on special
verdict, had found that in 1769 George III had granted a
corporate charter to Reverend Eleazar Wheelock to enable him,

8. 17 U.8. {4 Wheat.) 518 (1819).
8. 36 U.S. (11 Pet.) 420 (1837},



618 RUTGERS LAW REVIEW [Vol.45:615

with the assistance of other well disposed persons, to carry the
gospel to the Indian tribes.” The charter conferred upon the
corporation’s board of trustees the right to fill all vacancies."

The New Hampshire legislature, successor to George III,
increased the size of the board, giving the State the power to
fill all vacancies, and created a board of overseers with the
power to inspect and control most important acts of the
trustees.”

When the challenge to this act of the legislature reached the
United States Supreme Court, Daniel Webster argued the
College’s case and the Court in ringing terms endorsed the
sanctity of contracts. In a concession which might disturb strict
constructionists, Chief Justice Marshall noted that the
preservation of corporate charters “was not particularly in the
view of the framers of the constitution, when the [contract
clause] was introduced into that instrument.”® The Court
nevertheless held that an act of a state altering a corporate
charter impairs the obligation of the charter and is
unconstitutional and void."* That was in 18189.

Eighteen years later Charles River Bridge came before the
Supreme Court. Harvard, not Dartmouth, was at the root of
this case. In 1650, the Massachusetts legislature granted to
Harvard College the right to set up a ferry between
Charlestown and Boston.” The College received the profits."
In 1785, the Massachusetts legislature granted a charter to
The Proprietors of the Charles River Bridge to build a bridge
at the ferry site.”” The bridge company was to pay Harvard
200 pounds a year.® The charter’s original forty year life was
later extended to seventy years."

In 1828, long before the expiration of 70 years, the
Massachusetts legislature chartered the proprietors of the
Warren Bridge to build a bridge virtually adjacent to the
original bridge.” Passage over the new bridge was to be free

10. Dartmouth College, 17 U.S. at 625-26, 631.
11. Id. at 626.

12, Id.

13. Id. at 644,

14. Id. at 650.

15. Charles River Bridge, 36 U.S. at 536.
16. Id.

17. Id.

18. Id. at 537.

19, Id.

20. Id.
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after the lapse of several years.” The Proprietors of the
Charles River Bridge attacked the legislation as a violation of
its contract with the Commonwealth.” It does not appear that
Harvard intervened to protect its 200 pound annual stipend,
although once again Daniel Webster argued on behalf of the
sanctity of contractual obligations.

The matter came before the Supreme Court. At the outset of
its opinion the Court, speaking through Chief Justice Taney,
recognized competing interests—the pecuniary interests of the
corporation’s shareholders as against the interests of a state in
relation to the corporations it had chartered.® The Court
recognized its duty to guard the rights of property but at the
same time it recognized an obligation to abstain from
encroaching on the powers of the states.” Balancing these
competing interests the Court found the interests of the
community outweighed those of the corporate entity, stating,
“la] state ought never to be presumed to surrender [the power
to promote the happiness and prosperity of the community],
because, like the taxing power, the whole community have an
interest in preserving it undiminished,™®

The Court upheld the Massachusetts legislation even
though,™ as a practical matter, it destroyed rights previously
conferred upon the proprietors of the Charles River Bridge on
the basis of which the proprietors had invested their energies
and money.

While perhaps the result in Charles River Bridge can be
squared with Dartmouth College, the emphasis and spirit is
totally different. Dartmouth College emphasized the almost
sacred, inviolable rights of private property. Charles River
Bridge emphasized the rights of the state to legislate in the
interests of its people with respect to corporations it creates.

As one reads these cases in a constitutional law case book,
this change of emphasis appears to be simply a rational
development in the thinking of the Court. While this
impression may contain an element of truth, it neglects the
reality of the situation which is to be found in the history of
the times.

21. Id.

22, 1d.

23. Id. at 536,
24, Id,

25, Id. at B47-48.
26, Id. at B53.
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In 1819, when Dartmouth College was decided, John Adams’
appointee, John Marshall, was Chief Justice and the Court
was sympathetic to a strong national government—a
government which would advance the nation’s agricultural,
commercial and manufacturing interests and protect property
rights.”

In 1828, however, the Democratic Party, bearer of the
Jeffersonian tradition, secured power upon the election of
Andrew Jackson—the hero of New Orleans and the idol of the
humbler classes. Jackson had ridden the tide of discontent
arising from the ranks of farmers in the west and workers in
the burgeoning new industries which were the beneficiaries of
the American System. Defying the notion that those with
property should rule, the new classes sought such reforms as
universal suffrage, the end of imprisonment for debt, a ten
hour day for industrial workers.

Jackson won his titanic battle against Nicholas Biddle,
President of the Second National Bank of the United States,
and against the old time Federalists and commercial interests
who were Biddle’s allies. He established that a popularly
elected president, rather than the nation’s powerful
commercial interests, was to preside over the economic
destinies of the United States.

Roger Brooke Taney was a Jackson ally throughout these
populist struggles, serving as Jackson’s Attorney General and
later as his Secretary of the Treasury. The revolution in
American politics was carried into the Supreme Court when
Jackson and his successor Martin Van Buren filled the Court
with their nominees.” Taney replaced John Marshall after the

27, Chief Justice Marshall and Justice Bushrod Washington were
appointed by President John Adams. COMMISSION ON THE BICENTENNIAL
OF THE U.S. CONSTITUTION, THE SUPREME COURT OF THE UNITED STATES:
ITs BEGINNINGS & ITS JUSTICES 1790 - 1991 268, 270 (1992) [hereinafter
SUPREME COURT JUSTICES]. Justices H. Brockholst Livingston, William
Johnson and Thomas Todd were appointed by President Jefferson. Id. at
270. Justices Joseph Story and Gabriel Duvall were appointed by
President Madison. Id.

28. When the year 1837 opened there were seven Justices of the
Supreme Court. Justice Joseph Story and Justice Smith Thompson (an
appointee of President Monroe) were the only ones who were not
appointed by President Jackson. Predictably they dissented in Charles
River Bridge. The Jackson appointees were Chief Justice Taney and
Justices Henry Baldwin, Philip P. Barbour, James M. Wayne, and John
McLean. In 1837 Congress increased the number of Justices on the
Supreme Court o nine, and President Jackson’s continuing influence






