THE FIRST AMENDMENT AND CAMPAIGN
FINANCE REFORM: A TIMELY RECONCILIATION

Gary S. Stein’

Although we celebrated the First Amendment’s 200th
anniversary in December 1991, only the last two decades of its
history have borne witness to significant congressional efforts
to harmonize its mandate with the strong public interest in
remediating abuses in the financing of federal -election
campaigns.

The issue is of fundamental importance, calling into
question the constitutionality of legislation intended to
enhance public confidence in the electoral process. Weighty
principles are arrayed on each side of the fulcrum. On the one
hand, there is wide acceptance of the principle that the most
fundamental First Amendment protection is accorded to
“political speech,” speech focusing on public issues and
governmental affairs.’ “[Tlhere is practically universal
agreement that a major purpose of th[e] Amendment was to
protect the free discussion of governmental affairs . . . of course
includfing] discussions of candidates . . . .”
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The governmental interests supporting campaign-finance
regulation are compelling, focusing as they do on the very
integrity of the electoral process. Those interests include the
prevention of corruption fostered by leverage over elected
officials and acquired through large financial contributions
during election campaigns. Other interests identified in the
last decade or so include the need to restore competitiveness to
congressional elections; incumbents enjoying an inordinately
high rate of success because of fund-raising advantages; the
high cost of media exposure; the growing influence of Political
Action Committee (“PAC”) contributions; the desirability of
public financing' and expenditure limits in congressional
elections; the divisive and misleading effects of “negative”
advertising; the impact of unlimited independent expenditures;
and the widespread use of unregulated contributions to
national party committees, so-called “soft” money.

Two hundred years of governance in a climate of robust and
unlimited public debate have not resolved the tension between
the First Amendment’s mandate and the public interest in
maintaining the fairness and integrity of elections for public
office.’ Remarkably, the constitutional issue was not contested
vigorously until the early 1970’s. Until then, relevant
legislation affecting federal election campaigns, including a
prohibition of corporate contributions, was codified in the
Federal Corrupt Practices Act of 1925, which required
disclosure of receipts and expenditures by congressional
candidates and by certain political committees. The Federal
Election Campaign Act of 1971,° Title VIII of the Revenue Act
of 1971 and the Federal Election Campaign Act Amendments

3. See ALBERT J. ROSENTHAL, CITiZENS' RESEARCH FOUNDATION, FEDERAL
'REGULATION OF CAMPAIGN FINANCE: SOME CONSTITUTIONAL QUESTIONS 7-9 (1971);
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw § 13-27, at 1132-36 (24 ed.
1988); Lillian R. BeVier, Money and Politics: A Perspective on the First Amendment
and Campuign Finance Reform, 73 CAL. L. REV. 1045, 1046-49 (1985); Jeffrey M.
Blum, The Divisible First Amendment: A Critical Functionalist Approach to-
Freedom of Speech and Electoral Campaign Spending, 58 NY.U. L. REv. 1278,
1379-82 (1988); Kenneth L. Karst, Equality as a Central Principle in the First
Amendment, 43 U. CH1. L. REV. 20, 64-65 (1975); Polsby, supra note 1, at 5-9.
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of 19747 constituted “by far the most comprehensive, reform
legislation [ever] passed by Congress concerning the election of
the President, Vice President and members of Congress.” In
its landmark 1976 decision in Buckley v. Valeo,? the Supreme
Court summarized the operative provisions of the statutes at
issue:

(a) individual political contributions are limited to $1,000 to
any sgingle candidate per election, with an overall annual
limitation of $25,000 by any contributor; independent
expenditures by individuals and groups “relative to a clearly
identified candidate” are limited to $1,000 a year; campaign
spending by candidates for various féderal offices - and
spending for national conventions by political parties are
subject to prescribed limits; (b) contributions and
expenditures above certain threshold levels must be reported
and publicly disclosed; (¢) a system for public funding of
Presidential campaign activities is established by Subtitle H
of the Internal Revenue Code; and (d) a Federal Election
Congnission is established to administer and enforce the
Act,

In Buckley, the Court for the first time passed on the
validity of comprehensive campaign-finance legislation in the
context of First Amendment guarantees, overturning several of
the provisions that had been upheld by the United States
Court of Appeals for the District of Columbia Circuit. Although
the Supreme Court upheld expenditure limits imposed as a
condition of a presidential candidate’s acceptance of public
funding," the Court invalidated expenditure limits on federal
candidates who did not accept or were ineligible for public
funding.’* The Court also invalidated limits on campaign
spending by candidates in their own behalf'® and limits on

§§ 9001-9013 (1988)). _ ‘

7. Pub. L. No. 93-443, 88 Stat. 1263 (1974) (codified in scattered sections of 2
U.s8.C, 5 USC, 18 US.C, 26 US.C. and 47 U.S.C.). ‘

8. Buckley v. Valeo, 519 F.2d 821, 831 (D.C. Cir. 1975), affd in part and
rev'd in part, 424 US. 1 (1976).

9., 424 U.S. 1 (1976).

10. Id. at 7 (citations omitted).

11. Id. at 57 n.65.

12, Id. at 54-59.

13. Id. at 51-54.
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independent expenditures by individuals or groups in behalf of
or in opposition to an identified candidate.™

Predictably, the Buckley decision provoked sharp debate
among First Amendment scholars over whether the Court
appropriately had balanced the public interest in campaign-
finance regulation against the free speech values protected by
the First Amendment. Critics maintain that the collective
public. interest in fair election campaigns, secured from the
distorting effects of disproportionate resources on either side,
constituted a sufficient public interest to offset the
infringement on individual speech.’® Proponents argue that
notwithstanding the strong governmental interest in election
campaigns that enjoy public confidence, the individual right of
expression is of such fundamental constitutional value as to
preclude any governmental encroachment.'

The intervening years since Buckley have produced far-
reaching changes in the federal campaign-finance arena,
particularly with respect to congressional elections. Because
the Court in Buckley sustained public financing of presidential
elections, contributors have diverted campaign funds from
presidential to congressional elections.'” Buckley also upheld
the validity of ceilings on individual contributions to federal
campaigns,'® causing the influence of the large individual
contributor to diminish.!® The resulting funding gap has been

14, Id. at 39-51.
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Constitution: Is Money Speech?, 85 YALE L.J. 1001, 1012-21 (1976).
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Powe, Jr., Muss Speech and the Newer First Amendment, 1982 SUP. Cr. REV. 243,
250-54, 279-84. :

17. INSTITUTE OF POL., JOHN F. KENNEDY SCH. OF GoV'r, HARVARD U., AN
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Fred Wertheimer, The PAC Phenomenon in American Politics, 22 Ariz. L. REV.
603, 604-06 (1980).

18. Buckley, 424 U.8. at 85.

19. HERBERT E. ALEXANDER, FINANCING POLITICS: MONEY, ELECTIONS AND
POLITICAL REFORM 67 (2d ed. 1980); HARVARD CAMPAIGN FINANCE STUDY, supra




1992] CAMPAIGN FINANCE REFORM 747

more than made up for by the proliferation of PACs,?® which
are subject to less stringent contribution ceilings than are
individuals.®' Moreover, there is abundant evidence that PAC
contributors significantly favor incumbents over challengers,
thereby enhancing the traditional advantages of incumbeney to
the extent that observers question whether recent
congressional elections can be considered truly competitive.??
In 1990, of the 406 incumbent members of the House of
Representatives who sought reelection, 391 were successful —
a reelection rate of 96%;” thirty-one of thirty-two incumbent
senators also won reelection.

There is an accelerating public consensus that congressional
campaign-finance practices pose a threat to the integrity of
Congress itself, a consensus fueled by acknowledgments from
numerous legislators that the need to raise campaign funds
adversely affects the ability of Congress to function effectively.
As Senator David Boren (D-Okla.) recently observed, “If we are
going to have true campaign reform, the heart and soul of that
reform is to stop the money chase, to stop the runaway
spending, to stop this upward spiral almost like an arms race
of who can raise more and more and more money.”” Both the
Senate’® and the House of Representatives? passed
complementary reform legislation during the first session of
the 102nd Congress, reflecting the sentiments expressed by
one Congressman that “[tJhere is no more important issue

note 17, at 42; Edwin M. Epstein, The PAC Phenomenor: An Overview, 22 ARIZ.
L. REv. 355, 859-60 (1980).

20. See Herbert E. Alexander, The Future of Election Reform, 10 HASTINGS
CoNST. L.Q. 721, 737-38 (1983); Wertheimer, supra note 17, at 605-07.

21. Buckley, 424 US. at 23.24.

22. Wertheimer, supre note 17, at 607-11.

23. Campaign Finance Reform: Hearings Held Before the Task Force on
Campaign Finance Reform of the Comm. on House Administration, House of
Represenitatives, 102d Cong., lst Sess, 109 (1991) (statement of Fred Wertheimer,
President, Common Cause) [hereinafter Task Force Testimony].

24, Campaign  Advertising:  Hearing - Before  the  Subcomm. on
Telecommunications and Finance of the Comm. on Energy and Commerce, House of
Representatives, 102d Cong., lst Sess. 50, 68 (1991) (statement of Fred
Wertheimer, President, Common Cause) [hereinafter House Testimony).

25. 137 CONG. REC. S 5877 (daily ed. May 15, 1991) (statement of Sen. Boren).

26. 8. 3, 102d Cong., 1st Sess. (1991) [hereinafter S. 3].

27. H.R. 3750, 102d Cong., lst Sess. (1991) [hereinafter H.R. 37501
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before us.”® The bills are expected to be considered by a
House-Senate conference committee in 1992.%

Clouding the efforts to achieve congressional campaign-
finance reform is the specter of Buckley and uncertainty over
the extent to which the Supreme Court will tolerate campaign-
finance regulation that impinges on First Amendment
freedoms. The tension between these competing interests is
heightened because each interest reflects concerns of
fundamental significance to our democratic processes. The
thesis of this Article is that the theoretical conflicts are largely
reconcilable; that coexistence between the First Amendment
and effective campaign-finance reform is constitutionally
permissible.

I. PRIOR TREATMENT OF CAMPAIGN-FINANCE REGULATION

Prior to Buckley v. Valeo,”® the federal judiciary was rarely
confronted with litigation that implicated the potential conflict
between the First Amendment and congressional authority to
regulate federal election campaigns. In its earliest efforts at
campaign-finance legislation, Congress painted with a broad
brush, focusing its regulatory efforts on political contributions
by banks and corporations.*

Concern over the corruptive influence of large corporate
contributions during the 1904 presidential election resulted in
the Tillman Act,*® enacted in 1907, which for the first time

28. Next, Close the Political Sewer, N.Y. TIMES, Nov. 27, 1991, at A20
(editorial) (quoting Rep. Gephardt).
29. Id. '

30. 424 US. 1 (1976).

31. The history is summarized by Justice Frankfarter, writing for the Court in
pni.ted States v. UAW-CIO, 352 U.S. 567 (1957). There the Court reinstated an
indictment charging a labor union with violation of a provision of the Taft-Hartley
Act, 18 US.C. § 610 (repealed 1976) (the Act prohibited unions from expending
fands in connection with elections for federal office), but declined to determine
whether the statute was sustainable under the First Amendment. UAW-CIO, 352
U.S. at 589.93. For additional discussion of early congressional efforts at campaign
finance regulation, see United States v. CIO, 335 U.S. 106, 113-20 (1947);

ALEXANDER, supra. mote 19, at 26-28; ROSENTHAL, supra note 3, at 7-32; John R.
Bolton, Constitutional Limitations on Restricting Corporate and Union Political
Speech, 22 Ariz. L. RRv. 373, 375.402 (1980). ‘

s 83;-) Pub. L. No. 59-36, 34 Stat. 864 (1907) (current version at 2 U.S.C. § 441b
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prohibited banks and corporations from making campaign
contributions. In 1910 Congress enacted the first financial-
disclosure law, requiring political committees operating in
more than one state to report contributions and
disbursements.®® The followirig year, the law was extended to
require Senate and House candidates to file campaign-finance
reports and to limit the amount of expendltures in primary
and general elections for Congress.>

The Supreme Court’s decision in Newberry v. United
States,® which invalidated federal regulation of Senate
primary elections,®® prompted the passage of the Federal
Corrupt Practices Act of 1925.%7 That statute, the relevant
provisions of which continued in force until 1972 when the
Federal Election Campaign Act became effective, continued the
prohibition against political contributions by banks and
corporations, strengthening the bar by more broadly defining
“contribution.”® The 1925 Act also required disclosure of
contributions and expenditures by candidates for the House
and Senate® and by political committees operating in two or
more states.*® In Burroughs v. United States,'' the Supreme
Court upheld the constitutionality of a provision of the 1925
Act requiring political committees that attempted to influence
presidential or vice-presidential elections in two or more states
to file financial reports. The Court expressed a broad view of
congressional power over campaign-finance regulation:

To say that Congress is without power to pass appropriate
legislation to safeguard such an election from the improper

33. Act of June 25, 1910, 36 Stat. 822 (current version at 2 U.8.C. §§ 431-466
(1988)).

34. Act of August 19, 1911, 37 Stat. 25 (repealed by Pub. L. No. 94-2883, 90
Stat. 496 (1976)).

35. 256 U.S. 232 (1921),

36. Id. at 257-58. The Supreme Court, in United States v. Classw, 313 U.S.
299 (1941), impliedly overruled Newberry by holding that a Congressional primary
election was part of the constitutionally-authorized election process, and thus
upholding a conviction for ballot fraud.

37. Ch. 368, tit. III, 43 Stat. 1070 (1925) (repealed 1948, 1972).

38. United States v. UAW-CIO, 352 U.S, 567, 677 (1957).

39. 2 US.C. § 246 (repealed 1972).

40. Id. § 242 (repealed 1972).

41. 290 U.S. 534 (1934).
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use of money to influence the result is to deny to the nation
in a vital particular the power of self protection.*?

Perhaps the first congressional campaign regulation to
encounter a First Amendment challenge involved a provision of
the Hatch Political Activity Act prohibiting certain federal
employees from taking “any active part in political
management or in political campaigns.”™® In CIO v.
Mitchell* the Court dealt summarily with the First
Amendment issue, observing that the statu’~ “leaves
untouched full participation by employees in political decisions
at the ballot box and forbids only the partisan activity of
federal personnel deemed offensive to efficiency.”® The 1940
amendments to the Hatch Act also imposed a $5,000 limit on
contributions to federal candidates or committees,*® but one
commentator notes that the limitation was ineffective because
contributions to multiple committees supporting one candidate
were not barred."”

In 1943, the Smith-Connolly Act temporarily extended to
labor unions the Corrupt Practice Act’s prohibition on political
contributions,*® a prohibition that was reimposed by the Taft-
Hartley Act of 1947.** On two occasions the Supreme Court
was presented with First Amendment challenges to the Taft-
Hartley Act ban on labor union political contributions, but the
Court each time declined to resolve the issue.?

Viewed from this historical perspective, Buckley v. Valeo
presented the Supreme Court with what was virtually a
constitutional issue of first impression, the validity under the

42. Id. at 545.

43. 53 Stat. 1147, 1148 (1939), 54 Stat. 767 (1940) (curremntly codified at 5
U.S.C. § 7824 (1988)).

44. 330 U.S. 75 (1947).

45, Id. at 99,

46. 54 Stat. 767, 770 (1940) (current version at 2 U.S.C. § 44la (1988));
United States v. UAW-CIO, 352 U.S. 567, 577 (1957) (discussing the merit of an

indictment against a labor organization for using union dues to sponsor political
television breadcasts).

47. ALEXANDER, supra note 19, at 26-27,
48. Pub. L. No. 78-89, 57 Stat. 163, 167 (1943).
49. 61 Stat. 136, 159 (1947) (currently codified at 2 U.S.C. § 441b (1988)).

50. United States v. UAW.CIO, 352 U.S. 567 (1957); United States v. CIO,
335 U.S. 106 (1947).







