
THE NEW JERSEY JAIL CRISIS: THE JUDICIAL
EXPERIENCE*

Hon. Harold A. Ackerman**

The first prison in the United States was built in 1782. Started
by the Philadelphia Quakers, the Walnut Street Penitentiary was
intended as a reform over the earlier system of corporal punish-
ment. Instead of being beaten, branded, or otherwise physically
punished, the convicted criminal was simply deprived of his lib-
erty. At the Walnut Street Penitentiary, this meant the prisoner
was placed in solitary confinement for the duration of his sen-
tence. All outside communication was cut off. Silence was strictly
enforced. The prisoner was left alone with his Bible and his
conscience.

Within several years of its inception, the Walnut Street mode
of punishment came under sharp attack. It was denounced as a
failure because crime continued to flourish. Moreover, prisoner
penance was costly; certainly more expensive than the methods of
corporal punishment previously employed. Finally, and perhaps
most ironically, imprisonment was charged with being a cruel
punishment. Critics contended that the conditions of confine-
ment—the constant solitude and the complete silence—drove
prisoners insane.1
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1. See B. MCKELVEV, AMERICAN PRISONS: A HISTORY OF GOOD INTENTIONS ch. 2 (1977);

NEW YORK STATE SPECIAL COMM. ON ATTICA, ATTICA: THE OFFICIAL REPORT OF THE NEW
YORK STATE SPECIAL COMMISSION ON ATTICA 6-8 (1972). Charles Dickens was one of the
Penitentiary's critics. In a letter written after a visit there, he explained:

The system here is rigid, strict, and hopeless solitary confinement. I believe it,
in its effects, to be cruel and wrong. In its intentions, I am well convinced that it
is kind, humane, and meant for reformation; but I am persuaded that those who
devised this system of Prison Discipline, and those benevolent gentlemen who
carry it into execution, do not know what they are doing . . . . I hold this slow
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Despite its many detractors, the use of imprisonment as a pen-
alty for crime continued, and even thrived. Criticism prompted
reform, not abandonment of the system. As a result, new "mod-
ern" prisons were built. Larger, "trained" staffs were employed.
New strategies for punishing, curing, or simply isolating the pris-
oner were implemented. In short, the prison system expanded at
a rapid rate.2

Today, the United States incarcerates 426 individuals per
100,000 which is the highest known incarceration rate in the
world.3 In other terms, there are over one million people in jails,
prisons, and detention centers across the nation, double the num-
ber of ten years ago.4 New Jersey's experience reflects the nation-
wide trend. "Since 1978, the adult prison population in New
Jersey has more than tripled, the probation population has more
than doubled, and the budget of the Department of Corrections
has grown by more than 500%."5 This explosion of prisoners,
however, cannot wholly be attributed to a concurrent increase in
the crime rate.6 In New Jersey, for example, the number of crimes
per 100,000 people increased by 6% over the last fifteen years
while the incarceration rate increased by more than 200%.7 In-
stead, such unprecedented growth must, in large part, be attrib-
uted to various policy choices and legislative changes which have
resulted in many prisoners receiving longer sentences, often in

and daily tampering with the mysteries of the brain, to be immeasurably worae
than any torture of the body; and because its ghastly signs are not so palpable to
the eye . . . and it extorts few cries that human ears can hear; therefore I the
more denounce it, as a secret punishment which slumbering humanity is not
roused up to stay.

AMERICAN FRIENDS SERVICE COMMITTEE, STRUGGLE FOR JUSTICE 18-19 (1971) (quoting C.
DICKENS, PICTURES FROM ITALY AND AMERICAN NOTES 283 (London 1867)).

2. For a history of prison reform, see B. MCKELVEY, supra note 1; D. ROTHMAN, CON-
SCIENCE AND CONVENIENCE 43-158 (1980).

3. M. MAUER, AMERICANS BEHIND BARS: A COMPARISON OF INTERNATIONAL RATES OF IN-
CARCERATION 3 (The Sentencing Project Jan. 1991). South Africa has the second highest
known rate with 333 individuals incarcerated per 100,000 and the Soviet Union has the
third with 268 individuals incarcerated per 100 000 Id

4 Id at 44. Id. at 4.

5. GOVERNOR'S MANAGEMENT REVIEW COMM'N., CORRECTIONS IN NEW JERSEY- CHOOSING

THE FUTURE 1 (Oct. 19, 1990) [hereinafter CORRECTIONS IN NEW JERSEY]

J f ! l T ! ' Crime md Punishment: A Tenu L i k 2 C
[ e r CORRECTIONS IN NEW JERSEY]

T!' Crime md Punishment: A Tenuous Link, 2 CONG. Q. EDITORIAL RES. REP.
( A 1 9 8 9 ) l J> lRWIN & J- A u s T I N ' l T ' s A*™ T l M E : SOLVING AMERICA'S

~ f : ^ ( N a t i o n a i Councii °n crime « * D e i i * ^ i988>; M

J n t L C O R T I 0 w S S ^ w JERSEY, supra note 5, at 21; Hoff, Mandatory Sentencing
for Drugs Questioned, N.Y. Times, Feb. 24, 1991, § 12 (N.J. Weekly), at 1, col. 6.
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conjunction with mandatory minimum terms.8

Unfortunately, this dramatic rise in the prison population has
created overcrowded prisons and, in turn, overburdened prison
systems. When too many people are clamoring for too few re-
sources and too many people are contained in too small an area,
the system begins to break down. As a result, those dependent on
the system begin to suffer. In today's society, we will take away
someone's liberty and call it punishment. If we add to that pun-
ishment, however, by taking away sustaining services such as ade-
quate food, basic medical care, or any semblance of security, we
call it cruel and unusual punishment.

Within the last twenty-five years, prisoners have increasingly
turned to federal courts for protection against deplorable condi-
tions of confinement.9 Where it has been warranted, we have re-
sponded, often by ordering extensive injunctive relief. In 1990,
forty-one states plus the District of Columbia, Puerto Rico, and
the Virgin Islands had some portion of their state prison facilities
under court supervision, the overwhelming majority for condi-
tions relating to overcrowding.10 Like many other states, New
Jersey simply does not have enough prison beds, much less cells,

8. On the federal level, such legislative initiatives include the new sentencing guidelines
and harsher drug laws. Together, these changes are expected to result in a 119% increase
in the federal prison population from 1987 to 1997. See M. MAUER, supra note 3, at 7-8.

In New Jersey, these initiatives include: 1) the 1979 Code of Criminal Justice which
generally provided for lengthier sentences than did its predecessor, see N.J. STAT. ANN.
§§ 2C:1-1 through 2C:98-4; 2 FINAL REPORT OF THE N.J. CRIM. L. REVISION COMM, § 2C:43-6
Commentary at 316-18 (Oct. 1971); 2) the Parole Act of 1979 which initially increased the
terms of imprisonment for certain prisoners, see generally N.J. STAT. ANN. § 30:4-123.45-
.69 (West 1981 & Supp. 1990); 3) the Graves Act of 1982 and its later amendments, hoth of
which set mandatory minimum sentences for those convicted of crimes involving guns, see
N.J. STAT. ANN. § 2C:43-6(c) (West Supp. 1991); 4) the Capital Sentence Law of 1985 which
set a mandatory minimum sentence of 30 years for those convicted of murder, see N.J.
STAT. ANN. § 2C:ll-3(b) (West Supp. 1991); 5) the Parole Violators Enhancement Act of
1986 which required sentences for parole violations to be served consecutively to any new
term imposed, see N.J. STAT. ANN. § 2C:44-5(c) (West Supp. 1991); and 6) the Comprehen-
sive Drug Reform Act of 1987, the purpose of which is "to provide for the strict punish-
ment, deterrence and incapacitation of the most culpable and dangerous drug offenders."
See N.J. STAT. ANN. § 2C:35-1 through 36A-1; CORRECTIONS IN NEW JERSEY, supra note 5,
at 21-23.

9. For a collection of these cases, see Rhodes v. Chapman, 452 U.S. 337, 353 n.l (1981)
(Brennan, J., concurring).

10. THE NATIONAL PRISON PROJECT OF THE ACLU FOUNDATION, STATUS REPORT: THE
COURTS AND PRISONS 1 (Jan. 1, 1990) [hereinafter STATUS REPORT]; see also THE NATIONAL
PRISON PROJECT OF THE ACLU FOUNDATION, QUARTERLY REPORT (Dec. 31, 1990) [hereinaf-
ter QUARTERLY REPORT] (summarizing current litigation and other projects in which this
organization is involved).
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to accommodate all of its prisoners. Despite an unprecedented ex-
pansion of the state prison system funded by six prison construc-
tion bonds between 1976 and 1979, the shortage of prison beds is
expected to exceed 7,500 by January 1, 1992.11 Nevertheless, no
New Jersey prison has yet been the subject of a court order12 in
large part because each year, beginning in 1981, the governor has
declared the state prisons overcrowded and authorized the Com-
missioner of Corrections to transfer the overflow of state prison-
ers to the county jails.13 Not surprisingly, most of the county fa-
cilities became overcrowded and most have, at one time or
another, been under court supervision.14 I have handled five of

11. CORRECTIONS IN NEW JERSEY, supra note 5, at 9, 12-15.
In 1982, Governor Kean reported: "It is clear . . . that our best projection of required

bed spaces as of January 1, 1988 is 14,990, an incredible increase of almost 8,000 addi-
tional beds over the State correctional system capacity today." See OFFICE OF THE GOVER-
NOR, PRISON OVERCROWDING: A PLAN OF ACTION 5 (Apr. 1982). Unfortunately, this predic-
tion was woefully shortsighted. By 1988, the state prison population totalled 16,896. By
June 30,1990, the population stood at 20,438 and it is still increasing. See CORRECTIONS IN
NEW JERSEY, supra note 5, at 8. The cost of housing these prisoners is enormous. Con-
structing one medium security prison cell costs approximately $75,000. Operating a prison
after it has been constructed costs an additional $23,000 per prisoner per year. Given these
costs and the need for rapid expansion of the state prison system, it is not surprising that
the New Jersey Department of Corrections' budget has increased from $92 million in fiscal
year 1980 to almost $599 million in fiscal year 1991, a 551% increase. Id. at 9.

12. One complaint has recently been filed alleging numerous unconstitutional conditions
of confinement at the Northern State Prison in Newark, New Jersey. See Hairston v.
Pauver, Civil Action No. 90-1850 (D.N.J. 1990). No decision has been reached on the mer-
its of petitioners' allegations as of September 1991.

13. See Exec. Order No. 106 (Byrne), 1981 N.J. Laws 2411. It states in pertinent part:
1. I declare that a state of emergency exists in the various State and County
penal and correctional facilities . . . .

5. The Commissioner [of Corrections] may designate as a place of confinement
any available, suitable, and appropriate institution or facility, whether owned by
the State, a County, or any political subdivision of this State, or any other per-
son, for the confinement of inmates confined in the State and/or County penal
or correctional institutions.

8.1 further order that the authority of the Commissioner to designate the place
of confinement of any inmate may be exercised when deemed appropriate by the
Commissioner regardless of whether said inmate has been sentenced or is being
held in pretrial detention, except that only persons sentenced to a prison or
committed to the custody of the Commissioner may be confined in a State
Prison.

Id. This Order has been continuously renewed upon its expiration. See, e.g., Exec. Order
No. 24 (Florio), 23 N.J. REG. 335 (1991).

14. STATUS REPORT, supra note 10, at 4.
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these cases.16

Of course, the widespread involvement of federal courts in
prison reform has provoked great controversy. Critics have
claimed that we, the members of the federal judiciary, have over-
stepped our authority and trespassed in areas best left to other
branches of the federal government and to the states. Some have
claimed our interpretation of constitutional rights has been too
broad, others that our relief has been too far-reaching. In short,
they have argued that we have meddled where we do not belong,
with institutions we cannot properly understand, causing conse-
quences we did not foresee.161 disagree. In this Article, I will ex-
plain the basis for my opinion.

I do not intend to engage in a theoretical discussion of federal-
ism, comity, or the historical roots of injunctive relief. These top-
ics have been thoroughly analyzed elsewhere.17 Instead, I would
like to begin by explaining the history of federal district court
involvement in prison reform.18 As Justice Brennan has said,

No one familiar with the litigation in this area could suggest
that the courts have been overeager to usurp the task of running
prisons . . . . And certainly, no one could suppose that the
courts have ordered creation of "comfortable prisons,". . . on
the model of country clubs. To the contrary, "the soul-chilling
inhumanity of conditions in American prisons has been thrust

15. I have handled the following jail conditions of confinement litigation:
Union County Jail Inmates v. Scanlon, Civil Action No. 81-863; Camden County Jail

Inmates v. Parker, Civil Action No. 82-1942; Essex County Inmates v. Collier, Civil Action
No. 82-1945; United States v. City of Newark v. County of Essex, Civil Action No., 84-433;
Essex County Jail Annex Inmates v. Amato, Civil Action No. 87-871; Monmouth County
Correctional Institution Inmates v. Lanzaro, Civil Action No. 82-1924; Brown v. McDowell,
Civil Action No. 87-1142 (Bergen County).

16. For articles critical of federal district courts' use of remedial injunction in cases in-
volving prisons as well as other public institutions, see, e.g., Cox, The New Dimensions of
Constitutional Adjudication, 51 WASH. L. REV. 791, 813-29 (1976); Diver, The Judge as
Political Powerbroker: Superintending Structural Change in Public Institutions, 65 VA.
L. REV. 43, 88-106 (1979); Frug, The Judicial Power of the Purse, 126 U. PA. L. REV. 715
(1978). For thoughtful rebuttals, see Eisenberg & Yeazell, The Ordinary and the Ex-
traordinary in Institutional Litigation, 93 HARV. L. REV. 465 (1980); Rudenstine, Institu-
tional Injunctions, 4 CARDOZO L. REV. 611 (1983).

17. See supra note 16; Chayes, The Role of the Judge in Public Law Litigation, 89
HARV. L. REV. 1281 (1976); Rudenstine, Judicially Ordered Social Reform: Neofederalism
and Neonationalism and the Debate Over Political Structure, 59 S. CAL. L. REV. 449
(1986).

18. For a particularly enlightening article concerning my colleague Judge Frank M.
Johnson's experience with institutional litigation, see Johnson, The Constitution and the
Federal District Judge, 54 TEX. L. REV. 903 (1976).
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upon the judicial conscience."19

I will then examine the Supreme Court's response to prison
conditions of confinement cases and highlight how the Court's
opinions shaped—and limited—the district courts' involvement
in later ones. Finally, I will describe several of my jail cases. Es-
sentially, I hope to put the reader in my seat by demonstrating
what I saw, enumerating the available options and describing why
I made the choices I did. In the end, the reader will be the judge
and I hope to have convinced you of this fundamental point: As
long as there are unconstitutional conditions of confinement in
our prisons, jails, and detention centers, federal courts must
respond.

I. A HISTORICAL REVIEW

It was not until the late 1960's that federal district courts be-
gan to examine the conditions of confinement which existed in
many of our nation's prisons. Although I am neither a social his-
torian nor a political scientist, I would attribute the timing of the
courts' involvement to a coalescence of four separate develop-
ments. First, there was the development of an expansive defini-
tion of cruel and unusual punishment prohibited by the eighth
amendment.20 In 1958, Chief Justice Warren, writing for the ma-
jority in Trop v. Dulles,21 described the scope of the amendment

19. Rhodes v. Chapman, 452 U.S. 337, 354 (1981) (Brennan, J., concurring) (quoting
Inmates of the Suffolk County Jail v. Eisenstadt, 360 F. Supp. 676, 684 (D. Mass. 1973)).

20. For a chronological review of the development of the eighth amendment, see Wilker-
son v. Utah, 99 U.S. 130 (1878) (the first case to directly address the meaning of the eighth
amendment as including "punishments of torture . . . and all others in the same line of
unnecessary cruelty"); In re Kemmler, 136 U.S. 436, 447 (1890) (new forms of penalties
such as electrocution are unusual but not cruel if they are intended as a humane reform of
the old modes of punishment); O'Neil v. Vermont, 144 U.S. 323 (1892) (the dissenting
justices argued that the eighth amendment should expand to encompass the concept of
excessiveness); Weems v. United States, 217 U.S. 349, 365-67 (1910) (the majority ex-
panded its interpretation of the amendment to prohibit excessive penalties); Francis v.
Resweber, 329 U.S. 459, 464 (1947) (accidents, even if harmful to a prisoner, are not cruel
and unusual punishment); Trop v. Dulles, 356 U.S. 86, 101 (1958) (amendment redefined
to conform with contemporary standards of decency); Gregg v. Georgia, 428 U.S. 153, 169-
73 (1976) (plurality opinion) (reaffirmed flexiblity of eighth amendment to conform with
contemporary standards of decency); see also Furman v. Georgia, 408 U.S. 238, 258-69,
316-28 (concurring opinions of Brennan and Marshall, JJ., respectively) (summarizing de-
velopment of eighth amendment doctrine); Granucci, "Nor Cruel and Unusual Punish-
ments Inflicted:" The Original Meaning, 57 CALIF. L. REV. 839 (1969) (comparing the orig-
inal British and contemporary American meanings of the prohibition).

21. 356 U.S. 86 (1958).
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as follows: "The Court [has] recognized . . . that the words of the
Amendment are not precise, and that their scope is not static.
The Amendment must draw its meaning from the evolving stan-
dards of decency that mark the progress of a maturing society."22

Although the Supreme Court has often been deeply divided over
what these evolving standards of decency permit, it has neverthe-
less retained this definition.23 Second, there was the growing will-
ingness of the district courts after Brown v. Board of Education24

to grant broad injunctive relief against various public institu-
tions.25 Third, there was a concurrent movement outside the
courts to reform prisons. This reform movement in part reflected
a shift in goals from punishment to rehabilitation.26 By the late
1970's even the terminology of confinement had changed: prisons
became correctional institutions; guards, correction officers; and
prisoners, inmates. Fourth, and finally, prisoners began bringing
cases alleging cruel and unusual conditions of confinement to fed-
eral courts.27

The Arkansas prison system was the first to come under federal
judicial scrutiny. Until the middle 1960's, it had been a point of
state pride that the prison system was essentially self-supporting
and at times even profitable. Such pride began to falter, however,
when it became clear at what cost the system was maintained.
Beginning in 1965, prisoners instituted a series of actions in the
district court challenging the constitutionality of various practices
occurring within the system. Quickly prohibited were the long-
standing practices of whipping prisoners with a large leather
strap28 and using the "Tucker Telephone" to distribute electric

22. Id. at 100-01.
23. For two recent examples of the Supreme Court's internal debate over the meaning

of'evolving standards of decency," see Stanford v. Kentucky, 492 U.S. 361 (1989) (regard-
ing the imposition of capital punishment on individuals for a crime committed at age 16 or
17); Penry v. Lynaugh, 492 U.S. 302 (1989) (regarding the imposition of capital punish-
ment on mentally disabled individuals).

24. 347 U.S. 483 (1954).
25. But see Eisenberg & Yeazell, supra note 16, at 491-94 (arguing that broad injunctive

relief is neither new nor extraordinary).
26. For a concise history and critique of the rehabilitative model, see Rothman, Behav-

ior Modification in Total Institutions, 5 THE HASTINGS CENTER REPORT 17-24 (Feb. 1975).

27. The importance of this final development cannot be emphasized enough—the fed-
eral courts will not and, indeed, cannot act until there is a case or controversy before
them. See U.S. CONST, art. Ill, § 2.

28. See Talley v. Stephens, 247 F. Supp. 683, 689 (E.D. Ark. 1969).
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shocks to various parts of a prisoner's body.29 Although the dis-
trict court did not initially prohibit all forms of corporal punish-
ment, on appeal the Eighth Circuit finally did.30

Having succeeded in barring corporal punishment, the prison-
ers then turned to other conditions of their confinement. They
challenged the lack of security in the dormitories, where no civil-
ian guards were stationed and stabbings and rapes were common.
They also challenged the overcrowded and unsanitary conditions
of the isolation units in which four prisoners were routinely con-
fined in a ten-by-eight-foot cell containing one, often broken, toi-
let and little else. Again, the court examined each of their claims,
found the conditions unconstitutional, and ordered the state to
provide relief.31

It was not until 1970, however, that the district court of Arkan-
sas decided what would become the paradigm for all other prison
conditions of confinement cases. Holt v. Sarver32 ("Holt 27") was
a consolidation of eight class action suits challenging numerous
policies and practices throughout the prison system. The testi-
mony at trial once again presented the court with a litany of
abuses, ranging from the merely disturbing to the utterly shock-
ing. Prisoners described the system of security, called the "trusty
system", which gave certain prisoners, designated trusty guards,
the power of life and death over other prisoners. Not surprisingly,
such power was often abused. In one instance, a trusty guard
killed another prisoner "carelessly." In another, a trusty guard
fired his rifle into a crowded barracks because the prisoners
would not turn off the television when asked. The trusties also
controlled prisoner access to the medical unit and other institu-
tional facilities. More often than not, such access was permitted
only if the prisoner paid a substantial bribe. The prisoners also
described how the lack of civilian guards in the dormitories
caused some inmates to be so afraid of sexual assaults and stab-
bings that they spent each night clinging to the bars at the front
of the room. Conditions in the isolation units were not much bet-
ter. Although no longer severely overcrowded, the units were still
filthy. At one prison, the units were infested with rats; at another,

29. See Jackson v. Bishop, 268 F. Supp. 804, 815 (E.D. Ark. 1967), vacated, 404 F.2d
571 (8th Cir. 1968).

30. See Jackson, 404 F.2d at 579-80.
31. Holt v. Sarver, 300 F. Supp. 825 (E.D. Ark. 1969) (Holt I).
32. 309 F. Supp. 362 (E.D. Ark. 1970), aff'd, 548 F.2d 740 (1977).


