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1. PRELIMINARY THOUGHTS

In the movie “The Paper Chase,” Professor Kingsfield promises
the students in his Contracts class that they will emerge from the
class “thinking like a lawyer.” “Thinking like a lawyer,” appar-
ently, is a form of logic and reasoning that grants its owner a keen
insight into human nature and an ability to analyze all kinds of
disputes. The idea that there is a specialized and magical process
called legal reasoning that can be applied equally well and with
equal ease to whatever problems may be imagined was once the
basic premise of the common law.

However, advances in scientific knowledge, technology and so-
cial theory, as well as drastic changes in social structure, have
brought before the courts with increasing regularity ideas, theo-
ries, and claims that the courts have never heard before. These
complex novel cases have challenged some of the basic elements
of faith within the judicial system: that traditional methods of
analysis and traditional legal categories would always be suffi-
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cient to resolve all legal problems, and that the judicial role is
well-defined and easily sequestered from the roles of other
branches of government.

This kind of new litigation has posed unique challenges to the
courts and has engendered a fair amount of commentary concern-
ing the role of courts and the correctness of their actions. There is
a substantial lack of consensus and understanding within and
without the judiciary as to the judicial function in the contempo-
rary setting, generating some unease among judges. Judges do not
take special comfort in Emerson’s insight that being misunder-
stood is a measure of greatness.’ This has prompted me to recon-
sider and share with you some thoughts on the nature of the judi-
ciary in this modern time.

Few legal subjects have been more extensively and repeatedly
addressed than the subject of the judicial function. Nevertheless,
what makes the subject topical is that it must be addressed anew
by each generation; there simply is no escape. In each era, courts
must on their own terms come to grips with their role, reexamine
and reacquaint themselves with the nature of judicial power, and
renew their understanding of the judiciary as an institution. Be-
cause each generation is confronted with different problems, the
answers given from generation to generation are bound to be
different.

Today we are confronted with problems of unusual difficulty,
problems that will yield only problematic and indeterminate solu-
tions. Moreover, we are confounded by novelty at every turn.
Truly perplexing controversies arise in the fields of education, do-
mestic relations, the economy, communications, the environment,
medical treatment and health care, and on and on.

We can cite a host of forces that are spawning this new kind of
legal controversy, exposing and forming new frontiers of the law.
We can mention, among others, technological breakthroughs, the
expansion of general knowledge, developments in scientific fields,
demographic changes, shifts in political power, and changes in the
nature and quantity of valued resources. The legal milieu itself
has changed, encouraging new cognitions of individual and group
rights and interests, and governmental and institutional responsi-
bilities and duties.

My thesis is that the social dilemmas that have arisen as a re-

1. RW. EMersoN, SeLr ReLIANCE (1841).
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sult of these forces at once defy the competence of courts and
demand resolution in specific cases. They challenge the compe-
tence of courts in two ways: by straining classical techniques and
categories of legal reasoning; and by testing the institutional flexi-
bility of the judiciary.

To illustrate this thesis, I will mention first some cases that
raise issues of characteristic perplexity. These cases will suggest
that the new legal challenges posed by contemporary society de-
mand innovative solutions and are recasting, as it were, tradi-
tional formulations of the judicial role and power.

I will then focus on one type of case that epitomizes the kinds
of dilemmas experienced by contemporary society, and the nature
of the legal controversies and issues they present to courts: the
so-called right-to-die case. This discussion will illustrate the ex-
tent to which judicial traditions are being stretched, the realign-
ment between the judiciary and the branches of government, and
the kinds of judicial resolutions or ir-resolutions that are being
offered to answer these dilemmas.

The idea that social change tests the adaptability of legal insti-
tutions is, of course, not new; Judge Hand spoke of life overflow-
ing its universals, and Justice Cardozo, before him, characterized
legal evolution by quoting Matthew Arnold: “There is not a creed
which is not shaken, not an accredited dogma which is not shown
to be questionable, not a received tradition which does not
threaten to dissolve.”? What is new with each generation, how-
ever, is the specific way in which legal doctrines and institutions
are challenged. Accordingly, I conclude by offering some observa-
tions about the role of the court and of jurisprudence in contem-

2. B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 25-26 (1921) (quoting M. ARNOLD,

Essays IN CriTicisM, 2d series, 1 (1888)). Justice Cardozo elaborated:
Hardly a rule of today but may be matched by its opposite of yesterday. Abso-
lute liability for one’s acts is today the exception; there must commonly be some
tinge of fault, whether willful or negligent. Time was, however, when absolute
liability was the rule. . . . Mutual promises give rise to an obligation, and their
breach to a right of action for damages. Time was when the obligation and the
remedy were unknown unless the promise was under seal. Rights of action may
be assigned, and the buyer prosecute them . . . though he bought for purposes
of suit. Time was when the assignment was impossible, and the maintenance of
the suit a crime. It is no basis today for an action of deceit to show, without
more, that there has been the breach of an executory promise; yet the breach of
an executory promise came to have a remedy in our law because it was held to
be a deceit.

Id. at 26-27.
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porary society in the wake of this new brand of litigation. I also
pass on Professor Grant Gilmore’s humbling warning: “We do
not, by our conscious deliberate act, ever ‘change the law.’ The
law changes itself, in response to mysterious and largely un-
perceived forces, of which we can take account only by
hindsight.”®

II. CoNTEMPORARY LEGAL CONTROVERSIES

The basic premise of common-law adjudication is that estab-
lished general legal principles, through the process of legal rea-
soning, can be applied to find the appropriate answer to new legal
problems. In recent decades, however, advances in technology,
scientific knowledge, social theory, and the social sciences have
brought problems to the courts that have sorely strained conven-
tional analyses as a means for solving them.

Some examples should make the point. One, of course, is the
right-to-die cases which I will discuss more pointedly in just a
while. Suffice it to say that these cases have brought forcefully to
the courtroom door the fact that medical technology can now be
used to keep the body functioning even after a person has lost all
higher brain functions, posing the question of when life ceases—a
question which, in the context presented, is no longer self-
evident.

The right-to-die cases have had some curious offshoots. In one
case, Strachan v. John F. Kennedy Memorial Hospital,* which is
currently before our court, a hospital refused the request of the
parents of a brain-dead patient to disconnect the patient from
life-support systems. The life-support systems were maintained in
part to enable the hospital, if the parents’ consent could be ob-
tained, to reclaim the victim’s organs for later transplants. The
par.en.ts sued the doctors, the hospital and its administrator,
claiming negligence in their refusal to deliver the body of their
son. This case underscores the unpredictable ways in which tech-
nology and medical science have created bewildering problems.

Ip the now-famous Baby M case, the courts are faced with the
validity and enforceability of surrogate mother contracts. Surro-
gatt.a motherhood involves couples who cannot have children of
their own paying a woman to be impregnated with the husband’s

3. Gilmore, Products Liability: A Commentary, 38 U. CHr L. Rey. 1
X : s . . L. . 103, 106 (1970).
4. 209 N.J. Super. 300, 507 A.2d 718 (App. Div. 1986) (appeal pending).
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sperm, carry the baby to term, and relinquish custody of the
child. The technology and science that have made this form of
parenting possible appear to have pushed legal controversy be-
yond the bounds set by conventional contract law or traditional
custody law analyses.®

I do not think that I would be reflecting or reinforcing anti-law
stereotypes in stating that every major medical advance brings
before the courts a set of novel claims. The more doctors are able
to do, the more the law expects them to do. The ability to diag-
nose or predict a child’s birth defects before the child is even
born has given rise to the “wrongful life” and “wrongful birth”
cases, cases where the parties claim that it was a legal injury,
caused by negligent “genetic counseling,” for a child to have been
born.®

The court has hesitated to recognize a claim of wrongful life,
but it did respond somewhat to the intuitive power of the parties’
claim for compensation for the suffering that was associated with
the doctor’s malfeasance. Nevertheless one is left with the feeling
that legal theory has not caught up with medicine’s advances.

Gains in scientific knowledge enable us to trace diseases back
to environmental or chemical causes. As a result the net of tort
liability is now cast over a larger and larger group of both plain-
tiffs and defendants. Our greater knowledge of causation begins
to distort the tight fit that once existed between the tort system
and our intuitive notions of justice.

With the toxic tort cases, the court confronts the complex
problems created by modern technology: injuries that the victim
may not discover until years after the exposure. In the noted case
of Ayers v. Jackson Township,” which is presently being consid-

5. On March 31, 1986, the validity of the surrogate parenting contract was upheld; cus-
tody was awarded to the biological father and adoptive mother. The trial court’s opinion
applied conventional contract analysis to the surrogate-parenting context, but emphasized
that

existing laws did not apply to the facts sub judice. The concept being tried here
did not exist or was not considered when . . . adoption, termination of parental
rights or custody [statutes] were legislated. To make a new concept fit into an
old statute makes tortured law with equally tortured results.
In re Baby “M", 217 N.J. Super. 313, 399, 525 A.2d 1128, 1173 (Ch. Div. 1987) (appeal
pending).

6. See, e.g., Procanik v. Cillo, 97 N.J. 339, 478 A.2d 755 (1984); Schroeder v. Perkel, 87
NLJ. 53, 432 A.2d 834 (1981); Berman v. Allan, 80 N.J. 421, 404 A.2d 8 (1979).

7. 202 N.J. Super. 106, 493 A.2d 1314 (App. Div.), certif. granted, 102 N.J. 306, 508 A.2d
191 (1985). See infra text accompanying note 76.
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ered by the court, plaintiffs were township residents whose water
supply had been contaminated by toxic chemicals, the contamina-
tion caused by the township’s negligent maintenance of a landfill.
Their suit sought damages for the enhanced risk of catastrophic
illness, the heightened probability that they would get cancer or
some other disease. Current scientific knowledge allowed the
plaintiffs to know that they were imperiled, but scientific experts
were unable to measure the peril, frustrating the ability to award
reasonable compensation. Ayers is a case where limitations in
technology have combined with advances in technology to con-
found traditional tort principles.

These cases illustrate the extent to which stunning advances in
human knowledge, science and technology can dislodge courts
from traditional positions, challenging conventional wisdom. They
surely invite us to question whether traditional constraints on ju-
dicial responsibility and power can still guide us to correct
results.

III. THE JubiciaL Funcrion

The social dilemmas that have been created by society’s ex-
panding knowledge—exemplified by these cases—not only strain
the process of legal reasoning, they challenge the integrity of the
judicial function itself. Judicial authority has always been easier
to define than to confine. However, today’s extraordinary legal
challenges appear to have metamorphosed the judicial role be-
yond the point of mere evolutionary adaptation. This impression
bears closer examination.

Generally, the traditions that guide courts in determining their
proper role consist of criteria that inform us whether the court
should accept, consider and decide a particular dispute. These
criteria are the traditional constraints of jurisdiction, standing,
controversy, mootness, and the like.

The requirement of standing to initiate an action serves to as-
sure the court that it is dealing with individual interests rather
than with matters of only general policy.® The presence of an ac-

8. In New Jersey Chamber of Commerce v. New Jersey Election Law Enforcement
Comm’n, 82 N.J. 57, 69, 411 A.2d 168, 174 (1980), we articulated the purposes of New
Jersey’s standing doctrine as follows:

These are to assure that the invocation and exercise of judicial power in a given
case are appropriate. Further, the relationship of plaintiffs to the subject matter
of the litigation and to other parties must be such to generate confidence in the
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tual controversy indicates that the court’s action is essential,
while mootness, or rather its absence, assures that this action is
timely and relevant.

In passing upon a plaintiff’s standing to maintain a cause of
action, courts have traditionally weighed questions of remoteness
and degree. This assures that the judicial power will be invoked
only when there exists some interest to be protected beyond a
mere abstraction. We have consistently prohibited the rendering
of advisory opinions, requiring that plaintiffs be more than mere
strangers to the dispute.

These justiciability criteria also demonstrate the non-legislative
quality of judicial power. Courts deal with the individual, the par-
ticular, the concrete; they invoke their power only when individu-
als are in actual conflict. Hence, these criteria help to keep the
court from interfering in matters that are primarily legislative in
nature. “Rules of standing,” we have said, “are necessary if the
courts are to properly respect the legislature’s prerogatives with
respect to its law-making functions.”®

However, while we speak of “traditional principles” governing
the judicial role and judicial power, these principles are not im-
mutable; there is necessary elasticity in the judicial role. For ex-
ample, our courts have consistently held a pragmatic and flexible
view of “standing.” While standing exists only when a plaintiff
has a genuine stake in the outcome of the proceedings, we have
frequently held that in cases of great public interest, any slight
additional private interest will be sufficient to afford standing. In
this vein, we have also recognized that the doctrine of mootness
should not prevent the meritorious consideration of a case of sub-
stantial public interest.!® However, contemporary legal controver-
sies—exemplified most clearly by the right-to-die cases—have
strained this traditional flexibility to its absolute limit.

The proper exercise of judicial authority is further confined by
notions relating to the allocation and separation of government

ability of the judicial process to get to the truth of the matter and in the integ-
rity and soundness of the final adjudication. Also, the standing doctrine serves
to fulfill the paramount judicial responsibility of a court to seek just and expedi-
tious determinations on the ultimate merits of deserving controversies.

9. State v. Saunders, 75 N.J. 200, 208, 381 A.2d 333, 336 (1977).

10. In re Application of Boardwalk Regency Corp. for a Casino License, 90 N.J. 361,
368, 447 A.2d 1335, 1339 (1982): “[W]here the parties lack a legally cognizable interest
because the issues presented are technically moot, they may nonetheless obtain judicial
review when the matter involves an area of particular concern to the public interest.”
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powers. These standards serve to measure the validity of the
court’s consideration of a particular case by assuring that when
the court acts it will constitute the exercise of judicial and not
other governmental powers. As with standing, we have tradition-
ally harbored a flexible attitude toward the separation of powers
doctrine. This flexibility leaves the court well-suited to address
issues whose resolution resists classification as legislative, execu-
tive, or judicial.

At its core, the separation of powers doctrine serves to prevent
“oppressive action by the government. Its premise is that the con-
centration of unlimited power inevitably results in tyranny.”'! We
have observed, however, that the separation of powers doctrine
also accommodates “interdependence among the branches of gov-
ernment,” that there is “a symbiotic relationship between the
separate governmental parts so that the governmental organism

will not only survive but flourish . . . .” The reason for this inter-
dependence is that

[i]t occasionally happens that an underlying matter defies exact
placement or neat categorization; it may not always be possible
to identify a subject as belonging exclusively to a particular
branch. In those situations responsibility is joint and govern-
mental powers must be shared and exercised by the branches on

a complementary basis if the ultimate governmental objective is
to be achieved.*?

One of the perplexities of litigation resulting from expanding
knowledge and new technologies is precisely this resistance to
classification along traditional separation of powers lines. Social
change occurs so quickly in such cases that individual interests
are affected, thus implicating the judiciary; before general policies
are formulated, thus implicating the legislature; or before general
policies are implemented, thus implicating the executive. This has
been recognized in the right-to-die cases where the court has im-
plored the legislature to take action even as it has moved to re-
solve the claims of the parties before it.'* In this sense, modern

11. Worthington v. Fauver, 88 N.J. 183, 206, 440 A.2d 1128, 1140 (1982).

12. Knight v. Margate, 86 N.J. 374, 388, 431 A.2d 833, 840 (1981) (citing State v. Le-
onardis, 78 N.J. 360 (1977)). See also In re Salaries for Probation Officers, 58 N.J. 422,
425, 278 A.2d 417, 418 (1971); Mount Laurel Township v. Public Advocate, 83 N.J. 522,
530-34, 416 A.2d 886, 890-92 (1980); David v. Vesta Co., 45 N.J. 301, 321-28, 212 A.2d 345,
355-59 (1965).

13. See In re Conroy, 98 N.J. 321, 344-46, 486 A.2d 1209, 1220-21 (1985). This has also






