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Justice Pollock's thoughtful speech on the role of state courts in
applying state constitutions to guarantee fundamental rights should be
read by every citizen concerned with the future evolution of constitu-
tional protection for such rights. Probably the most significant current
development in our constitutional jurisprudence is the application by
more and more state courts of state constitutional counterparts of
provisions of the federal Bill of Rights as providing citizens of their
states even more protection than the federal provisions, even those
identically phrased. Justice Pollock's own court has been a leader in
reaffirming the independent nature of the New Jersey Constitution
and his court's responsibility separately to define and protect the
rights of New Jersey citizens despite conflicting decisions of the United
States Supreme Court interpreting the federal Constitution. Justice
Pollock forcefully demonstrates why, when federal scrutiny is dimin-
ished, state courts must respond by increasing their own.

Justice William J. Brennan, Jr.
Washington, D.C.
September 28, 1983
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STATE CONSTITUTIONS AS SEPARATE SOURCES OF
FUNDAMENTAL RIGHTS

The thesis of this speech is that for the balance of this century state
constitutions will play an increasingly important role in guaranteeing
fundamental rights. It is fitting that this theme be the subject of a
lecture dedicated to the late Chief Justice Weintraub's contribution to
justice and to the State. One of his landmark opinions, Robinson v.
Cahill,1 is a significant milestone in the emerging role of state consti-
tutions. A comparative analysis of the role of state and federal consti-
tutional law merits the attention of those interested in the advance-
ment of law and the administration of justice.

Recent decisions from across the country have looked not just at the
United States Constitution, but at state constitutions, for the protec-
tion of basic liberties. This trend is well-founded in history, logic and
the theory underlying our federalist society. As the jurisprudence of
state constitutional law proceeds, a vital role will be thrust upon the
judiciary, upon organizations dedicated to the improvement of jus-
tice, and upon the faculty and students of our nation's law schools.
The challenge is to develop a jurisprudence of state constitutional law,
a jurisprudence that will make more predictable the recourse to and
the results of state constitutional law analysis.

In the course of my remarks, I shall discuss briefly the historical
relationship between state and federal constitutions. History estab-
lishes that state constitutions provided the model for the federal Bill of
Rights. Through the Civil War Amendments to the United States
Constitution, federal guarantees of fundamental rights applied to the
states. By the 1960's the federal courts dominated the determination of
constitutional law. More recently, however, we have witnessed a
renaissance of state constitutional law. With particular reference to
the Supreme Court of New Jersey, I shall examine how state courts,
while operating within their proper sphere, have extended the guar-
antee of fundamental rights beyond the point where those rights are
assured by federal law.

I shall then proceed to discuss three theories of interpreting state
constitutions: (1) the primacy approach, in which courts would al-
ways examine fundamental rights under a state constitution and con-
sider the federal Constitution only when the challenged state action is
upheld under the state constitution; (2) an approach recently em-
ployed by the Vermont Supreme Court, in which opinions would
discuss independently both state and federal constitutions; and (3) the
interstitial or supplemental approach, in which courts would always

1. 62 N J . 473, 303 A.2d 273 (1973).
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examine fundamental rights under the federal Constitution and con-
sider a state constitution only when the challenged state action is valid
under the federal Constitution.

At the outset it might be helpful, even at the risk of restating the
familiar, to recapitulate some fundamental principles of our federalist
system. We live in a dual sovereignty consisting of federal and state
governments. The two governments not only peacefully co-exist, but
depend on each other, in varying degrees, to do their work. The
essence of the relationship is interdependence.

Each of those governments has a constitution guaranteeing certain
basic rights and providing for executive, legislative and judicial
branches of government. Although federal courts may interpret a
state constitution, the final word on the meaning of that constitution
is for the court of last resort in that state. If a state court of last resort
predicates a decision on an independent state ground, the United
States Supreme Court, as a general rule, will not review that decision.
Conversely, state courts may interpret the federal Constitution, but
the final word on interpreting that Constitution is reserved for the
United States Supreme Court. The United States Constitution, as well
as federal statutes and regulations, are the supreme law of the land,
and if a state law, even a state constitution, conflicts with the federal
law, the state law must yield.

Generally speakjng, the first ten amendments to the United States
Constitution set a minimum level of fundamental liberty for the citi-
zens of the United States. Through the fourteenth amendment, most
rights guaranteed by the Bill of Rights are protected against interfer-
ence by the states. A state may add to those rights, but may not
subtract from them. That is, the Bill of Rights in the United States
Constitution establishes a floor for basic human liberty. To carry
forward that metaphor, the state constitution establishes a ceiling.
Although a state may supplement federally granted rights, it may not
diminish them through a more restrictive analysis of the state or
federal constitution.

The preceding principles are not just sterile rules of law developed
in the abstract, but are at the heart of American society. When
motorists proceed on a public highway, their freedom against unrea-
sonable searches and seizures of their cars is assured by a state as well
as the federal Constitution. When teachers, students or others speak
out, their freedom of speech is guaranteed by a state as well as the
federal Constitution. When citizens retire to their homes, their per-
sonal conduct may be protected by a state as well as the federal
Constitution. The protections accorded by state constitutions may
vary as one travels from one state to another within the United States.
In some instances, the federal Constitution may provide greater pro-
tection. In others, protection under a state constitution may be more
extensive.
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Perhaps it would be helpful to illustrate with a hypothetical how
fundamental rights under a state constitution may supplement federal
constitutional rights. Imagine, if you will, a Rutgers law student, a
young woman, who has decided to exercise her freedom of speech by
distributing leaflets protesting the expansion of solid waste landfills in
New Jersey. In the exercise of that right, she decides to visit private
colleges and universities throughout the state. One of the colleges
objects to her uninvited presence and charges her with criminal tres-
pass. She is convicted in the municipal court and consults you, claim-
ing her conduct is protected by her constitutionally guaranteed free-
dom of speech. Where would you look for the definition of her rights?

If you considered her rights under the first amendment, you might
conclude her right to speak and to distribute the pamphlets should
yield to the property rights of the university. That is, you might
conclude that she did not have the right to distribute literature at a
private college or university.

In a similar case argued before our court in 1979, State v. Schmid,2

Princeton University contended it had the right to exclude Schmid, a
representative of the American Labor Party, from its campus. In
seeking to sustain the conviction of Schmid for trespass, the University
relied in part on the decision of the United States Supreme Court in
Lloyd v. Tanner.3 That decision held that a shopping center, in
protecting its private property rights, could exclude a pamphleteer
seeking to distribute political literature in the shopping center. How-
ever, in PruneYard Shopping Center v. Robbins,4 decided after Tan-
ner, Justice Rehnquist, writing for the United States Supreme Court,
stated that Lloyd does not limit the authority of the state "to adopt in
its own constitution individual liberties more expansive than those
conferred by the federal Constitution."5 That is, the United States
Supreme Court recognized that an analysis based on federal constitu-
tional rights may not yield the complete answer in every state.

Writing for our court in Schmid, Justice Handler first analyzed
Schmid's rights under the first amendment and found those rights
uncertain. Looking to the state constitution, however, he found more
sweeping provisions assuring freedom of speech and of assembly. In
fact, the New Jersey Constitution not only prohibits governmental
interference with freedom of speech but affirmatively grants to every
person the right to speak and the right to assemble. Justice Handler
concluded that the then existing regulations of the University im-
pinged improperly on Schmid's rights. Accordingly, the court reversed
the conviction.

2. 84 N.J. 535, 423 A.2d 615 (1980).
3. 407 U.S. 551 (1972).
4. 447 U.S. 74 (1980).
5. Id. at 81.
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How did we reach this point where we must look at not one but two
constitutions in each of fifty states to discover our basic rights? The
answer is as old as—no, even older than—the United States. Some of
our most prized rights have devolved from the early colonial govern-
ments. For example, freedom of the press is often traced back to the
trial of Peter Zenger in 1735, a trial that occurred in the colony of
New York before it became a state.

As you may recall, Peter Zenger was charged with the crime of
seditious libel, the essence of which was publishing a statement in his
New York Weekly Journal denouncing the colonial government.
Zenger's defense was that the statements were true and that the
freedom to publish the truth was necessary to prevent abuse of govern-
mental power. The jury found him not guilty.

History establishes that state bills of rights preceded and were the
models for the federal Bill of Rights. Before the enactment of the first
ten amendments to the United States Constitution, even before adop-
tion of the United States Constitution itself, people looked to state
constitutions to protect their fundamental liberties. Moreover, the
federal Bill of Rights protected fundamental liberties from federal
interference only, while state constitutions protected against interfer-
ence by state government.

Not until after ratification of the Civil War Amendments did the
federal-state dichotomy begin to change. Although the fourteenth
amendment imposed federal restrictions on state interference, decades
passed before those restrictions were applied against the states. It was
not until Gitlow v. New York6 in 1925 that the United States Supreme
Court declared that the first amendment guaranteed freedom of
speech and freedom of the press against unconstitutional state action.
Similarly, it was not until 1949, in Wolf v. Colorado,7 that the court
recognized that the fourth amendment proscription against unreason-
able searches and seizures applied against state officials.

During the 1950's and '60's, however, the United States Supreme
Court dominated the development of constitutional law. Throughout
that activist era, attorneys—many of them employed by legal aid,
public defenders, and other public interest groups—sought redress
through the federal courts with a vigor not previously witnessed in
American history. Often complaining of the violation of constitutional
rights, they looked to the United States Supreme Court to rectify
problems of discrimination, poverty and oppression. During this time,
state government was regarded sometimes not as part of the answer,
but as part of the societal problem. In some states, such basic rights as
the right to vote, to an education, even to a fair trial were under-
mined.

6. 268 U.S. 652 (1925).
7. 338 U.S. 25 (1949).
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The spotlight was on national standards of equal protection and
due process as decided by the federal courts, the favored forum for
litigants seeking vindication of fundamental liberties. More recently,
some observers have commented that federal constitutional law has
taken a different tack. Indeed, one member of the United States
Supreme Court, a former member of the Supreme Court of New
Jersey, Justice William Brennan, has described the trend of United
States Supreme Court opinions as pulling back or suspending the
liberal construction of the federal Bill of Rights.8

Another problem is the uncertainty of the status of some rights
under the federal Constitution. The United States Supreme Court has
been concerned constantly about the extent to which the United States
Constitution protects against unreasonable searches and seizures.
Some members of that court have described fourth amendment pro-
tection as uncertain and as imposing substantial burdens on law en-
forcement officers.9 Chief Justice Weintraub made a similar observa-
tion in State v. Basaccia,10 in reversing the suppression of evidence
obtained under a search warrant.

The uncertainty of the protection accorded by the federal Constitu-
tion will continue at least through this year. Just this term, the United
States Supreme Court heard argument in several cases involving
searches and seizures, including Illinois v. Gates,11 in which the issue
is whether the Court should adopt a good faith exception to the
exclusionary rule.

The seeming uncertainty of federal fourth amendment analysis has
caused the Oregon Supreme Court to establish rules of search and
seizure under its own constitution.12 One member of the Oregon
Supreme Court, Justice Hans Linde, contends that decisions based on
state constitutions would result in greater consistency in the law of a
particular state. Justice Linde writes:

If we construe the search and seizure clause of our state constitutions to
follow the latest Supreme Court holding under the fourth amendment, for
instance with respect to search of an automobile trunk, what is the state's

8. See Brennan, State Constitutions and the Protection of Individual Rights 90 HARV. L.
REV, 489, 495 (1977).

9. See New York v. Belton, 453 U.S. 454 (1981); Robinson v. California, 453 U.S. 420, 430
(1981) (Powell, J., concurring); Coolidge v. New Hampshire, 403 U.S. 443 (1971) (Harlan, J.,
concurring).

10. 58 N.J. 586, 590-91, 279 A.2d 675, 677 (1971).
11. The Gates case was decided after the delivery of this speech. 103 S. Ct. 2317 (1983). The

Supreme Court, however, "with apologies to all," determined that since the question of a "good
faith exception" was not before the Illinois courts, the Court would refrain from addressing that
issue. Id. at 2321.

12. See State v. Caraher, 293 Or. 741, 653 P.2d 942 (1982).
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law when the Supreme Court changes direction in the next automobile
search case?13

In any event, analysis of freedom from unreasonable searches and
seizures requires recourse to both state and federal constitutions. To
illustrate, let's return to our pamphleteering law student who, by this
time, has exhausted her supply of pamphlets and resolved her first
amendment problem. She obtains a ride home with an acquaintance.
During the trip, they have a flat tire. While they are changing the
tire, a policeman appears. He asks them for identification, but the law
student's handbag with her identifying papers, like the car owner's
license and registration, are in the car. The policeman asks the owner
for the keys, searches the car and discovers marijuana on the floor on
the passenger's side. Both the car owner and the passenger are charged
with possession of a controlled dangerous substance. Before trial, they
both move to suppress the seized marijuana as having been obtained
in an illegal search. The state rejoins that, as a passenger, the student
has no standing to contest the search.

Does a passenger have standing to complain that evidence was
obtained in an illegal search of the car of another? If you look at the
federal Constitution as interpreted by the United States Supreme
Court, you would conclude that mere passengers lack a reasonable
expectation of privacy in the area searched. Therefore, if your analysis
stopped with federal law, the student would not have standing to
challenge the legality of the search.14

Under the New Jersey Constitution, however, one charged with a
possessory offense has the automatic right to bring a motion to sup-
press where he or she has a proprietary, possessory or participatory
interest in the place searched or the property seized. Writing for our
court in State v. Alston,15 Justice Clifford first analyzed the relevant
federal cases. He continued: "Because we find that these recent deci-
sions of the Supreme Court provide persons with inadequate protec-
tion against unreasonable searches and seizures, we respectfully part
company with the Supreme Court's view of standing and construe
article I, paragraph 7 of our state constitution to afford greater pro-
tection."16 With respect to both freedom of speech and freedom from
unreasonable searches and seizures, then, the New Jersey Constitution
has been interpreted as providing greater protection than the federal
Constitution.

Modern recognition of the breadth of the protection accorded by
the New Jersey Constitution might well be considered as beginning

13. Linde, First Things First; Rediscovering the State's Bill of Rights, 9 U. BALT. L. REV.
379, 394 (1980).

14. See Rakas v. Illinois, 439 U.S. 428 (1978).
15. 88 N J . 211, 440 A.2d 1311 (1981).
16. Id. at 226, 440 A.2d at 1318-19.
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with the opinion of Chief Justice Weintraub in Robinson v. Cahill. In
that case, the trial court found that the then existing method of school
financing, which was based on real property taxation, discriminated
against students in districts with low real estate values. Accordingly,
that court concluded that financing public education through real
estate taxes violated the equal protection clause of the United States
Constitution and the New Jersey Constitution.

After argument of the appeal before the Supreme Court of New
Jersey and while Chief Justice Weintraub was writing the opinion, the
United States Supreme Court in a five-to-four decision decided that a
similar system of taxation in Texas did not violate federal equal pro-
tection standards.17 Chief Justice Weintraub picked up the gauntlet,
writing: "The question whether the equal protection demand of our
state constitution is offended remains for us to decide. Conceivably, a
state constitution could be more demanding."18 Relying on the state
constitutional mandate that the legislature "provide for the mainte-
nance and support of a thorough and efficient system of free public
schools,"19 the Chief Justice found that the New Jersey Constitution
demanded more.

The apparent conflict between San Antonio v. Rodriguez and Rob-
inson v. Cahill illustrates the differing roles of the state and federal
courts. The six successive decisions of the Supreme Court of New
Jersey in Robinson are tantamount to a textbook study in the dy-
namics of the interrelationship between a state court of last resort and
the executive and legislative branches of state government. The deci-
sions demonstrate not only a sensitivity to the problems of other
branches of state government, but a patient, albeit firm, dedication to
the vindication of the constitutional rights of school children to a
thorough and efficient education.

Issues such as local taxation and school finance can implicate, as
they did in Robinson v. Cahill, the interrelationship of all three
branches of state government. Federal courts, by definition, are stran-
gers to that relationship. When an issue so intimately concerns various
branches of state government, may not state courts provide the more
appropriate forum for judicial involvement?

Considerations of practicality, as well as history and logic, support
the conclusion that the state courts provided a more suitable forum.
That suggestion should not be considered as bespeaking anything less
than the most profound respect for the federal courts.

As the ultimate arbiter of fundamental rights under the United
States Constitution, the United States Supreme Court and that Court
alone speaks to a national audience on matters of constitutional law.

17. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973).
18. Robinson v. Cahill, 62 N.J. at 490, 303 A.2d at 282
19. Id. at 501, 303 A.2d at 288.


