STANDARDS OF JUDICIAL CONDUCT—
THE FIRST ANNUAL
CHIEF JUSTICE JOSEPH WEINTRAUB LECTURE

April 13, 1981
Newark, New Jersey

It is fitting that Rutgers Law School has inaugurated this
lecture series honoring Chief Justice Joseph Weintraub. The
school represents the state’s commitment to maintain the
excellence of the bar, which is perhaps the most effective
means for maintaining the excellence of the bench, the twin
goals which the late Chief Justice valued above all. As a holder
of the office to which he brought national recognition, I have
been asked to give the first of these lectures. I am honored to
do so.

There have been many great judges in New Jersey’s judicial
system. Chief Justice Weintraub, however, was one of the
giants of that system, and all of us who now serve have been
affected by him. He contributed substantially to much that is
good in our system, and perhaps more than anything, to our
standards of judicial conduct. Today, by examining that sub-
ject, I think we honor him in a way he would have wanted. I
think he would appreciate the fact that since his departure as
Chief Justice in 1973, the record of the Judiciary has been
superb, substantially because of his efforts, continued, of
course, by his successors. What he would appreciate most,
though, is that despite our undiminished confidence in the
independence and integrity of our Judiciary, we recognize
today that the time has come for a rededication to those
standards, a renewed commitment to his standards, and above
all, the time has come for a reexamination of the basis for our
unparalleled record of good behavior, to make sure its
foundations remain secure. Though the record would allow it,
we will not take judicial conduct for granted. It is much too
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important.

I will first discuss some of the factors which appear to have
promoted New Jersey’s high standards in this field, the role of
past Chief Justices, along with a brief recitation of the stan-
dards themselves and New Jersey’s enforcement procedures.
That will be followed by reference to the record of integrity
which New Jersey’s judges have compiled and the implication
of recent trends and events both within and without the Judi-
ciary.

The only story which most people in New Jersey ever hear
about judicial conduct is the recitation of the rare instance of
misconduct. The much more important story is the thirty-five
vears of consistent effort, unyielding, unbending, to achieve the
goal of a Judiciary with highest possible standards.

Chief Justice Weintraub insisted that high standards of
judicial conduct were essential if the Judiciary was to be re-
spected. His emphasis on this point was absolutely correct. The
effectiveness of the Judiciary depends almost completely on its
acceptance by the public and the other branches of the govern-
ment. That public acceptance depends, in turn, not on judges’
scholarship or intellect, but on their integrity and impartiality.

High standards of judicial conduct are almost taken for
granted in New Jersey. Anything less is regarded as a shock-
ing deviation. This is probably the greatest tribute that we
could pay to Chief Justice Weintraub, and a tribute as well to
the hard-working judges of this state: their absolute integrity
is assumed to be the behavioral norm. The extreme rarity of
the unfit judge shows how successful New Jersey has been
over the years in establishing and enforcing its code of judicial
conduct, a code stricter and more comprehensive than the
model prescribed as the national standard for judges by the
American Bar Association.

The standards of judicial ethics now firmly entrenched in
this state have grown from an expectation of excellence in
judicial performance. This expectation had its genesis in the
strongest movement for judicial reform that ever occurred in
this country, certainly the strongest in this century, namely
the reform that led to our 1947 Constitution. That expectation
of judicial excellence and its realization have unfolded over the
last thirty-five years. During that time, New Jersey’s Judiciary
has been among the nation’s leaders in its commitment to the
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highest ideals and standards of public service.

Traditions of this kind do not grow overnight nor in a vacu-
um. They require wide support and cooperation from other
branches of government, from the bar, and especially from the
public. New Jersey has been fortunate in these matters. Since
the adoption of that constitution in 1947 each governor, by and
large, has done his part to seek out and appoint judges of
integrity; legislators generally have provided adequate compen-
sation for them, and the bar has lent its strong voice to judicial
reform and improvement. Public support is harder to measure,
but I believe that over the past years it has been substantial.
It is possible, however, that the courts, along with all other
governmental institutions, have diminished in public esteem in
recent years. This would be more than unfortunate, and if so,
is a trend which must be reversed. As much as anything else,
it provides strong reinforcement of their desire to achieve ex-
cellence. A judge’s self-image has more impact on how he be-
haves than the day-to-day working conditions which superfi-
cially seem more important in determining the character and
quality of his performance. And the self-image of judges obvi-
ously depends very substantially on the view that others, out-
side the court system, take of them and their performance.
Those others include, most importantly, the legislature and the
governor. To most judges, the best proof of the legislature’s
view of their performance and its importance is the statutorily
set level of judicial compensation; and to most judges the best
proof of the governor’s view of the importance of judicial per-
formance is found in the caliber of the people whom the gover-
nor appoints to the bench. It is this self-esteem, dependent in
large measure on favorable recognition by the executive, the
legislature, the bar, and the public, that allows our tradition of
judicial excellence and integrity to survive and remain strong,
much more so than any rules of court or canons of judicial
conduct.

Obviously our Chief Justices have had a substantial role in
establishing the ethical tone of the dJudiciary. Each has
stamped it with his own special character while building on
the work of predecessors.

Chief Justice Vanderbilt’s unification of the Judiciary under
his leadership created the model, thereafter copied nationwide,
for a strong chief executive within the Judiciary. This was a
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role that had not existed before in any other court system. He
fashioned a corps of judges, each functioning independently as
to judicial decision-making, but responsive individually, and as
a body, to central authority and discipline with respect to all
other matters. The concept and fact of a corps of judges, a
unified group, subject to strong central leadership, is undoubt-
edly one of the most important factors that has shaped our
standards of judicial integrity. The structure, of course, is
ethically neutral, but the personalities who dominated it were
anything but neutral. It was through that structure, through
that unification, and through the power of the office of chief
justice given under our Constitution, that Chief Justice
Vanderbilt was able to so strongly influence the entire judicia-
ry with his own imprint. He hammered out the basic ethical
character of the new court system, insisting that there be no
compromise in any fashion with judicial integrity. He im-
pressed on the system his work ethic, unquestionably an essen-
tial complement to high standards of judicial conduct. And it
was a work ethic which demanded a full day’s work each day.
In order to assure that his strictures were being followed, he
required judges to account for their time and for their judicial
production and he did not regard it demeaning to require such
accounting on weekly reports filed with the Administrative
Director. He understood that a system that does not carefully
account to itself can never know if it is doing well or poorly, if
it is moving forward or backward, or even where it is at any
given moment; and worst of all, a system that does not account
to itself cannot possibly account to the public. For present
purposes it is perhaps more important to observe that judges
who know they have to account for their work to a strong cen-
tral authority also realize they will have to account to that
same authority for their behavior. No other judicial establish-
ment in the nation has so complete a system of accountability.
Chief Justice Vanderbilt gave meaning to the concept of the
Judiciary as a separate branch of government with responsibil-
ity in the Supreme Court for direct enforcement of the
Judiciary’s own ethical code which he did so much to shape.
Chief Justice Weintraub had a sure and penetrating ethical
sense, combined with a deep knowledge of the world of affairs.
He was able to anticipate for the Judiciary, and thereby avoid,
many ethical dilemmas that lurked behind seemingly innocent,
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yet potentially compromising, acts. With the instinct of a great
teacher he sought first to illuminate moral problems so every
judge could find his own way. The establishment of the Adviso-
ry Committee on Professional Ethics, the committee that pro-
vides attorneys with authoritative advance guidance on ethical
issues, is a landmark to his methods. He believed in the same
principle for judges. When the orientation program for new
judges was established, he personally provided instruction in
judicial ethics.

It is impossible to measure the achievement of Chief Justice
Weintraub in this field—impossible because perhaps his most
significant impact was on individual judges. He had the re-
markable capacity of being able to increase the ethical sensibil-
ities of every judge who came in contact with him. He achieved
a profound and lasting influence on judicial behavior in this
state. To this day, his comments on judicial ethics continue to
serve as a guide and reference manual for new judges and
others. As a matter of fact, his comments in this area are re-
garded by many not as guides, but as gospel.

As Chief Justice Vanderbilt was the great organizer, and
Chief Justice Weintraub the profound interpreter of judicial
responsibilities, to Chief Justice Richard Hughes belongs the
credit for establishing the mechanism to enforce the code of
judicial conduct which itself was adopted by rule during his
tenure. It was not long after Chief Justice Hughes assumed
that position that the Advisory Committee on Judicial Conduct
was established. The rules governing that committee wisely
provided for procedures and degrees of discipline of sufficient
flexibility to deal not only with the rare case of flagrant mis-
conduct, but with those instances where something more was
needed than a lecture from the Chief Justice. I will refer in
somewhat greater detail to the Advisory Committee and its
rules later on, but it should be noted immediately that it
stands today as by far the most important mechanism for as-
suring that the conduct of our judges measures up to the high
standards set by our predecessors.

What are these standards? As I implied above, they are
probably little known to the public and perhaps even to law
school students. To those who know them, all I can say is that
they are well worth repeating, especially for those of us who
are judges. Probably the most important factor in assuring
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judicial integrity is no standard at all, but rather a prohibition
found not in the Code of Judicial Conduct or in our rules, but
in our Constitution. It prohibits judges, while in office, from
engaging in the practice of law or other gainful pursuit. With-
out expressing an opinion on its ultimate scope—and I must
not—it is clear that the judges in this state are to have but one
master, one employer, and only one interest to serve. It is the
public to whom the judge owes his complete loyalty and the
prohibition assures that there will be neither a conflicting
financial interest nor even a conflicting claim on the judge’s
time. Besides its practical impact of requiring the judge to
devote all of his energies to the judiciary and of minimizing
financial conflicts, the prohibition does something just as im-
portant: it calls for exclusive attention to the bench; the conse-
quence is devotion, devotion not only of time, but of spirit. It is
this devotion that I believe is the foundation on which our
tradition of judicial integrity has been built. You may not teach
for money; you may not participate in your spare
time—whatever that is——in the operation of a business for
money (and probably not at all regardless of money); you may
not act as a consultant for money; you may not receive a fee of
any kind, a teaching salary, an honorarium for a speech, or
accept any outside compensation of any kind whatsoever, in-
cluding some kinds allowed in practically every other jurisdic-
tion. And this prohibition against financial gain from other
pursuits has more and more carried with it the prohibition
against any activity whatsoever, regardless of gain, that not
only might involve a potential conflicting interest, but that
might just simply distract the judge from total devotion to his
judicial duties.

The combination of this prohibition along with other stan-
dards has a tendency to isolate the Judiciary from the rest of
society. Obviously such isolation has its risks, for a judge who
has lost touch with the world around him may render decisions
that are out of touch with reality. It is my belief, however, that
some degree of isolation is an inevitable consequence of the
kind of total devotion, both in time and spirit, to the Judiciary
that is the bedrock of judicial integrity.

Canon 1 requires the judge to uphold high standards of
conduct and its clear implication is that it relates not only to
his judicial functions but to his personal life. The reason is
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clear: whatever a judge is doing, he is, to the public, still a
judge; the public expects him to maintain the highest stan-
dards and to set the best example; and when, in his personal
life, he deviates from those standards, it is not just he, but the
entire Judiciary that suffers, for the public thinks less of all of
us. Since the theme repeats itself, namely the theme of main-
taining public confidence, perhaps I should say more about it.
One might ask, why are you so concerned about what the pub-
lic thinks, why not simply decide whether the judge did some-
thing wrong, whether in his judicial life or in his private life,
and deal with it accordingly? If what he did was in his private
life, and really did not have any impact whatsoever on his
function as a judge, and if he remains perfectly capable of
being a good judge, why should he be punished, why should he
be censured, why should he be suspended or removed just
because the public “mistakenly” thinks less of the rest of the
Judiciary, perhaps even mistakenly thinks less of him, because
of this act? Why in short, should we cater to public opinion?
There are several answers. I will offer two. First, one of the
obligations of the judge is to set standards, to provide an ex-
ample. By virtue of his office he is looked up to by a large
portion of the public, he sets the tone, he provides a role mod-
el. He has it within his power, by his behavior both on and off
the bench, to improve society by his example. He violates the
trust that society has reposed in him when the example he sets
is a poor one.

The second reason is very simply that the Judiciary cannot
function effectively without a very high degree of public confi-
dence. There are selfish aspects to this, to the extent that
anyone who is associated with any institution wants to have
public confidence, wants to function effectively, and so forth.
This reason goes well beyond selfishness, however. Our govern-
ment in this country is based on the assumption that when
there is a dispute, of almost any kind, even a dispute of nation-
wide importance, it will be determined by judges, and their
decisions will be followed by everyone; their orders will be
obeyed. With but few exceptions—and they are exceptions that
I find terribly disturbing—the rule of law is not simply a theo-
ry in this country; it is a fact. The day that the public loses
confidence in our judges will be the day that this small band of
people, with nothing but their judicial appointment certificate






