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You have 1sked whether Governcz James E, McGrasvey has the authority 1o provide by
Executive Ordar No. 139 of 2004 for the establishment of 4 sterile syrizge acceds program in up
to three municipaiides. For the reasons set forth below, we delieve that it is unclear whether the
traumission of HIV/AIDS through intravenous drug vss, e this tire, constitutes an emetgency,
but if it does, the means by witich Exegutive Order No. 139 addzesses the emergency appsas o
be beyond those statutorily delegated to the Governor. "[NJo new powey or ruthority is created
by a public cmetgency.” 16 Am.lut, 2¢, Chnatitutiopal.law, §59 at 428 (1998).

On October 25, 2004, the Governor signed Exccutive Order No, 139, two be effective
imumediately and to remain in effect until December 31, 2008, Seation 1 of the Executive Order
decisres, "A State of Emergancy sxists with vegard to the tratsmission of HIV/AIDS drough
intravenous drug use," Section 3 of the Executive Order direcls!

To ¢ombat this Emergensy, the Commissionar of Health and
Senior Servicer Iy suthorized to adopt guidelines for the
establishmenit of a sterile syrings access progrars to provide for the
exchange of hypodermic syringes and ncedles in up to three
municipalities in New Jergey uUmt have a high prewalence of
HIV/AIDS cases aitsibutadle to intzavencus drug use. In crder to
eatablish a sterils syringe access program, the sligible municipality
shali enact an ordinance of its govening body establishlag or
authorizing establishment of a sterlle syringe acoess program st s
fixed iocation of through a mobdile accers componemt. The
munlcipslity may opernte the program directly or contract wirth &
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hospital, a health care Mcility, a federally qualificd health conter,
& public health agency, s substance abuse treatment program, an
AIDS jervics prgantzation or another non-profit entity designated
by the mualeipality.

. Neither the New Jersty Constitution nor the statutes Sefine the authority inherent in a
Goversor's exacutlvs order. Corpus Jusls Sasundurn describes, in general, the powees of &
governcr of a state, "The governor posressst only such powers and duties ws are vested by
sonstitutena) grant or by statutory geant.  The governor's duties under statutory provislans sra
circumscribed by the terens of the leghslation.” 81A QL1S., Siatzd, §240 at 514 (2004) That
legal encyslopedia goes on to state, *An exwcutive order must be within the authority gramed (o
the governor by the constitution or siatutory provistons. B81A CLLS., Stasgs, § 242 at 516,

In examining whether the Governor sould convert the positon of the New Jetsey member
of the Watarfront Comumission of New Yotk Marbor from o parntine 1o ¢ Al time poat, the court
explaned the need for a constitutional or statutory basis. "Au executive order must find wuppert
for ity validiry either (0 a st of facts which gives tise to an emergont situstion or must be dasad
upon the furtheranss of & legislative act or constitutional mandate.” DReRose v. Byrns, 134
N.LSuzsr, 273, 288 (Ch. Div. 1878}, vaented 195 N.LSumer. 132%App Div, 1976) citing
Youngstown Shest & Tube Co, v Sawyer, 343 ILS, 579, $85 (1952) (a decision invalidating
President Truman's order to 1ake over steel mills). Thus, executive ordsrs issued by the
Governor, other than those of 2 ceremonis] nature or those creating advisory bodies, miust be
sugporied Dy some constitutional or statutory authority,

Article V, Sectlon I, paragreph | of the New Jersey Constitution (1947) provides, "The
executive power shall be vepted in a Governor.' And, paragraph } 1 of Section [ of Artitle V, In
past, explaing, "The Govarnor shall wmks care at tha aws be falthfully executed To this end he
shall have powsr, by sppropriate action or procaeding mn the courts brought in the patne of the
State, to enfores compliancs with any constitutional or legulative mandste, ... ." Severs! dozan
Now Jersey statutes give the Governor the authority 1o aceomplish #0tne narsow purpose by
sxecutive order, A familiar exampie of the exercise of the Governor's suthority through sxecutive
order {s the ppwer 1o {ssue executive orders in rasponss 10 emargensies, conferred by NJ 8 AL
App.A:9:30 o seq., knowm a3 the "Dissster Conwrol Act.* In Exacutive Order No. 139,
Govemor MeGreevey declazes '8 State of Emergency” and invokes the Dissster Control Aot as
e statutory suthority

'The leading case Interpreting the Governor's emergeney powers under the Disaster Conteo)
Act s Wanthington v Eauxar, 83 NI, 183 (i932), In Womhisgiqn, the New Jegsey Supreme
Court upheld an executiva order in which the Governor invoksd those emergeney powers 1o
alteviate the overcrowding in State prisons by teriporasily requiring e incsrceration of State
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prisoniers in county corvectional facifities, The court's reasoning guides an examination of an
cxecutive order invoking the Governor's emergéncy powers. Its anslysis requires "a
determination a8 t0 {1} whether the current crisis constitutes an em within ths mesning of
the Disaster Control Act, and (2) whether the mieans chosen by the Oovernor to address the
emergency are suthorized by the statuee.” Id,, st 192

The court recounts that the Disuster Control Act, P.L.1941, ¢. 353, first empowered the
Governor to assist the federal govermnment ia its war effort. Subsequsntly, the sct (1) "was
broadened to impart wide executive power In providing for civilisn defense,” (2) "expundad to
Apply to ‘any émergency' resulting from nature! causes such as fire, flood or earthquake, ” and (3)
*amanded to includs emergenciss rapulting from 'unnatieal causes.' " T4, at 192-193. The tourt
in Yonbiogtan summarizes ths legislative epactments selated to the Disaster Control Act, a2
follows:

These sweeping provisions reveal three genersl pertinent
fearures of the act. First, the act vests the Governor with brosd
powsrs to provide for the heslth, safety aad welfare of the padple
of the state during any "emargency " N.J.S.A, App 4923, 45,
Second, these powers include the suthority to centralize control
over the resourcas of the Stite goversznant and its mubdivisions,
including the counties, “whether of men, properties or
insrrumentalities * NS A App A'9-33, .34, Third, a
sigrificant purpose of the act i the prevention of harm Jo life and
propetty, N.J.S.A. App.A:9-23, 451, [Id., at 193.194)

The court first addrosses whether the prison oversrowding constitutes an smergansy withun
the defimtions of the act. N J.5.A. APp.A:9-33,1 defines "emsrgency’ to mesn and inclode
"disaster” which means “any unusval incident resulting from naturs! or unnatural causes which
endangery the health, safsty of resources of the residents of ons or moce municipalities of the
Stute, and which is or may become (00 large in scope or unusual in type o de handled in its
entirety by regultr muniaipal operating services,” In the preamble of Executive Order Ne. 139,
Governor McGrosvey describes infection by the human immunodeficiency virus (HIV) as a
"pandemic” causig some 32,000 deaths in Now Jarasy and pates that:

the lack of sterile syringe access programs in eertain New Jersey
municipalities crestes a threat (o the health, sefety and weifare of
New Jorsey residents, one that is t00 Jatgs iz scope and unuyual In
type to be handied by rogular municipal operating services, and one
that poses 3 compelling nead to act to protsct the public interest,






