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June 17, 2004

Honorable Leonard Lance
Senate Chambers
P.O. Box 099
Trenton, New Jersey 08625-0099

Dear Senator Lance:

You have asked for our advice whether certain proceeds1 of long term debt may lawfully
be considered "revenue"for the purpose of "balancing" the budget under Article VIH, Section II,
paragraph 2 of the New Jersey Constitution, Further, you have asked if this use of long term debt
as revenue to arrive at .a balanced budget is challenged and the Supreme Court tutirnately holds
this use is violative of the Constitution, what is the exposure of the State in terms of a court
remedy.

It is our opinion that the use of a device to securmze revenues from future years to finance
appropriations in the current year is violative both of the balanced budget requirement and the
debt nmitation clause of Article Yin, Section II of the Constitution, paras. 2 and 3, Our advice
relies on the need to read both paragraphs together in a manner which is faithful to.the revision
made in the 1947 Convention and which seems to have been lost in the case law and legislation
enacted since. Our attempt to set forth that understanding follows with acknowledgement of
contrary case law and legislation as relevant.

1 According to the Governor's Budget Message, dated February 24, 2004, the proposed
$26.3 billion budget is balanced in part by revenue enhancements of which $1.52 billion comes
"from the securitization of motor vehicle surcharges and new revenue from a 45 cent increase in
the cigarette tax . . . . " page B-5. These proceeds are cited again at page C-8 of the Message with
some explanation of the motor vehicle surcharges relied on. The $1,52 billion is then included
as anticipated in FY2005 as State revenues in the Department of the Treasury, page C-17.
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The constitution mandates that withdrawals of monies from the State treasury can be
accomplished only by legislative appropriation and that there shall be "one general appropriation
law covering one and the same fiscal year." Its exact terms in this respect are:

No money shall be drawn from the State treasury but for
appropriations made by law. All moneys for the support of the
State government and for all other State purposes as far as can be
ascertained or reasonably foreseen, shall be provided for in one
general appropriation law covering one and the same fiscal year;
except that when a change in the fiscal year is made, necessary
provision may be made to effect the transition. No general
appropriation law or other law appropriating money for any State
purpose shall be enacted if the appropriation contained therein,
together "with all prior appropriations made for the same fiscal
period, shall exceed the total amount of revenue on hand and
anticipated which will be available to meet such appropriations

' during such fiscal period, as certified by the Governor,
FN.J. Const. (1947), Art. VHI, Sec. H, para. 2.]

The constitutional requirement of a unitary general
appropriations law covering but a single fiscal year is the center
beam of the state's fiscal structure. It expresses me basic
understanding that fiscal soundness and integrity are the foundations
for proper governmental operations. The constitutional plan for the
expenditure of public revenues for governmental purposes
centralizes and simplifies state financial affairs, serving to improve
the operations of government, define fiscal conxoaitments, and
clarify official responsibility. [Karehex v. Kean, 97 N-L 483, 488
(1984), citing £ityj2fjCamden V. Byrne, 82 RL 133, 146 (1980)].

•

It is this constitutional provision that requires that appropriations be incorporated into a
single balanced budget in which current expenditures of those appropriations must be met by
current revenues.

The payment of an expenditure of a current fiscal year appropriation matched by the
proceeds of State borrowing to be paid from revenue from a future fiscal year would likely be
viewed under our Constitution as an effort" . . . to increase state expenditures, which presumably
have already been calculated and included in a unitary budget that effectively appropriates
revenues sufficient to meet all such expenditures for the fiscal year, [and] would tend to tilt the
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budget toward imbalance. This cannot be done without violating the constitutional command that
the State's finances be conducted on the basis of a single fiscal year covered by a single balanced
budget." Cjty of Camden. at 151.

•

You should be aware that certain revenue collected after the end of a State fiscal year may
be considered "revenue on hand and anticipated which will be available to meet" the
appropriations made for the previous fiscal year. NJ.S.A. 52:27B-46 provides that "all accounts
receivable and payable, all balances of all funds, and such other information as is required for a
proper statement of the financial conditions and operations of the State" are to be maintained
through rta complete set of double-entry accounts, which shall reflect directly or through proper
controlling accounts, on an accrual basis, all assets, liabilities, revenues, and expenditures of the
State, and all of its accounting agencies." This statute provides the legislative recognition that
funds constructively in the State's treasury during the fiscal year may he treated as actually in the
treasury.2

•x

At least sinoe this statute's enactment in its current form under PX..1944, c.112, the State's
revenue and appropriations accounting has been based on the accrual method of accounting. N. J.S.A.
52:27B-46 was enacted as one of the bills proposed by the New Jersey Commission on State
Administrative Reorganization, which, in Part 2 of its report of March 1944, recommended
streamlining measures involving State fiscal procedures, that were expressed in the Commission's
memorandum on the bill, as part of an overall effort". . . to provide the facilities . . . [to] the
Governor to mee t . . . his obligation . . . to provide adequate direction and control of both revenues
and expenditures . . . without conflict in authority between the executive and legislative branch

" Report of the New Jergey Commission oft State Administrative Reorganization. Part 2, March
1944, at 1. This method of accounting is further noted to be applicable to the revenues available
to support the State appropriation act in NJ.S.A. 52:27B-46, which in addition to requiring the
preparation of the public annual fiscal year comprehensive financial report of the State, provides
that the Director of the Division of Budget and Accounting in the Department of the Treasury
prepare a ". . . summarized monthly report of the General State Fund no later than 30 days
following the end of each month which shall reflect the accrued revenues as compared with
anticipated revenues, itemized by revenue source for major taxes, [and] by department for
miscellaneous revenues. . . . " These statutorily established revenue accounting rules, although
without specific mention in the convention proceedings, were, along with all other statutory and other
law in force at the time, declared to remain in full force unless superseded, altered ox repealed by the

2Thus, for example, sales tax revenues which are collected by vendors and accrue to the
State during the last part of the current fiscal year, but are not received by the State during the
fiscal year because of the statutorily established time lag in the remitting of the collected taxes,
are properly allocated to the current fiscal year.


