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August 2, 2005

Honorable Alex DeCroce
101 Gibraltar Drive, Suite 1-A
Morris Plains, New Jersey 07950

Dear Assemblyman DeCroce:

You have asked through Tom Neff and Rick Wright of the Assembly Republican Office
for our opinion as to whether the use of $150 million of the proceeds of a proposed issuance of
New Jersey Tobacco Settlement Financing Corporation advance refunding bonds as anticipated
State General Fund revenue that will fund or balance a portion of the Fiscal Year 2006 State
budget is constitutional in light of the decision of the New Jersey Supreme Court in Lance v.
McGreevey. 180 N.J. 590 (2004). The advance refunding bond issuance is described in a
Preliminary Offering Circular dated July 25, 2005, offering Tobacco Settlement Asset-Backed
Bonds in excess of $2 billion. The circular indicates that a portion of the advance refunding bond
proceeds will be paid to the State. It is the understanding of the Legislative Budget and Finance
Officer that this payment is reflected in the Governor's revenue certification for the Fiscal Year
2006 State appropriations act, P.L.2005, c.132, as a miscellaneous Department of Treasury
General Fund revenue item of $150 million described as "Bond Refinancing/Restructuring
Proceeds." For the reasons stated below, we are of the opinion that the $150 million in Tobacco
Settlement Corporation bond proceeds used to balance a portion of the State annual budget and
fund State general expenses payable from the General Fund is violative of the holding in Lance
that the State may not rely on bond proceeds as revenue to fund general expenses of State
government as set forth in annual appropriation acts.

The New Jersey Tobacco Settlement Financing Corporation is established by the "Tobacco
Settlement Financing Corporation Act," P.L.2002, c.32 (C.52:18B-1 et seq.) for the purpose of
acquiring from the State all or a portion of the State's Master Settlement Agreement1 "State

1 The Master Settlement Agreement was entered into on November 23, 1998 among the
attorneys general of 46 states (including New Jersey) and the four largest cigarette manufacturers
in settlement of certain smoking litigation claims made by the states. Annual payments are made
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tobacco receipts," to issue securities payable solely from and secured solely by the State's tobacco
receipts, to hold and invest the net proceeds of the sale of the securities pending direction by the
State, which are not pledged to secure securities of the corporation, and to manage such portion
of the net proceeds of the sale of the securities pending direction by the State. N.J.S.A.
52:18B-2. "Tobacco receipts" are defined in the act as "a) all tobacco settlement payments that
are received by the State that are required to be made, pursuant to the terms of the master
settlement agreement, by tobacco manufacturers to the State, and b) the State's rights to receive
such tobacco settlement payments." N.J.S.A. 52:18B-4. The corporation is established in, but
not of, the Department of Treasury as a public body corporate and politic, with corporate
succession and is constituted as an instrumentality of the State exercising public and essential
governmental functions of the State. However, its assets, liabilities and funds are not to be
consolidated or commingled with those of the State. N.J.S.A. 52:18B-3. Its bonds are not a debt
or liability of the State or any agency or instrumentality thereof (other than the corporation as set
forth in this act), either legal, moral or otherwise. N.J.S.A. 52:18B-8.

In 2002 the corporation issued bonds that involved the transfer of 50% of the State's
tobacco receipts to the corporation for the corporation to pay the interest and principal and costs
of issuance of the corporation's bonds. In the State fiscal year 2003 annual appropriations act,
P.L.2002, c. 138, the amount of $1,351,706,000 was certified as a General Fund revenue through
an interfund transfer designated "Tobacco Settlement Fund." This amount was from the proceeds
of the corporation's 2002 bonds. See section 49 of P.L.2002, c.38 appropriating ". . . a n
aggregate amount not to exceed $1,075,000,000 from funds paid to the State from any net
proceeds, earnings thereon or residual interests from the sale of tobacco settlement revenues as
authorized pursuant to P.L.2002, c.32 (C.52:18B-1 et seq.)."

hi 2003 the corporation issued bonds that involved the transfer of the remaining 50% of
the State's tobacco receipts to the corporation for the corporation to pay the interest and principal
costs of issuance of the corporation's bonds. In the State fiscal year 2004 annual appropriations
act, P.L.2003, c.122, the amount of $1,612,022,000 was certified as a General Fund revenue
through an interfund transfer designated "Tobacco Settlement Fund." Most of this amount was
from the proceeds of the corporation's 2003 bonds. See section 49 of P.L.2003, c.122
appropriating " . . . an aggregate amount not to exceed $1,487,247,000 from funds paid to the

0 con't.)
by the settling manufacturer to the settling states for perpetuity. The amount of the annual
payments are subject to annual adjustments. The actual payment for New Jersey's share of the
Master Settlement Agreement in Fiscal Year 2005 was approximately $243 million which was
transferred to the corporation as part of the previous bond indentures of the corporation.


