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NOV 22 1974

Rugh ¥, Purhawm .
Chisf, Lagilelative & Legal Section
0ffice of Leginlotive Affaize

Antounin Scelia
Aspiptant Attoyney fenerul
Gffice of Legal Covnsel

Proposed b1ll to inecreass the bslary of the
Attorney Genaral

Prior te the nomination of Senator Willfsm B. Ssxba o
ba Attorney GCenaral, = statuta wsx enacted vhich raduced the
salary and other emvluments of the Attarney Cenerzl to those
iz effect on Janaary 1, 1969. See Public Law 93-17B
(Dacenber 18, 1973). You have orally rsquested aur views om
a propossd bill which weuld rTepezl that reduction, effective
at noon, Jeuvary 2, 1975.

The propoeal raises twvec separste isenes. Our conelu-
sionz are as follows: (1) Enactmeat of the preposed bLill
during the current term of Congress would not affaer the
legality of Mr. Saxba's appointment or tesure. (2) Payment
of tha increesed salary wouwld apparently nat be prohibiced
by Article I, section 6§, clavge 2 of the Constitution.

— e

| 1. Effect of propossl upon Mr. Saxbe'a holding office

Article I, section 6, clamge 2 provides in part
that:

No Semxtor or Represgentative shall, during zhe
Time for whieh he was elected, be appéinted to eny
civil Office under the Authority of the United
States, whichk shall have been craated, nr the
Emolumants vhereof shall have been sncressed durfng
sach time. . . .

~ We avre unavare of any court decision construing this provigion,
alethough two suits challengicg the constitutiovelity of

Mr. Saxbe's sppointment have been Brosght under sectiom 2

of Public Law $3-178 a2nd remain pemding.l/

1/ cerdsretr v, Saxbe, Civ, dction me, 73-4289-M, D. Mase.;

Coumittea for Fair Play to Voters v. Saxbe, Civ. Action
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It might be argued, in view of the languege of che emcl-
uments clause, thet ensctment during 1974 of gn inerease in
the Attorney General's walary wonld have tha effact of
(retrospeetively) finvalidating ¥r. Saxbe'’e appoimtment. Thie
position 1s in our view unsound.

It 1g clear that the mere fact that the appointee was not
r member of the Congress when the legfelative change was
effected will not prevent applications of Article I, sectien 5,
classe 2. See 17 Ops. A.G. 365 (1882) (attenpted appeintment
of former Senator Kirkwood to the Tariff Commission, which
was legislativaly eotabliphed after 219 resignation from the
Seaata). It would not be sound conmtitutional interpratation,
hewever, to apply the provisionsewhen the law in queation is
enscted cot merely after the affected person's daparture from
the Comgress but also after his sppointment te the pesitien in
question.2/ Othervise, in contravention of the President's
pever of removel, the Comgrase might, by the simple gect of
paseing » pay raise. accomplish the rencval of a formsry
Congresawan.

A similar conclumsion folleowes from a strict grammatical
reading of the language of the constirtuttonal provision.
By using the future tense when referring to the appeintument
(“ne Semater or Representative shall . . ., be appointed™)
and the futyre perfect tande to refer to the emoluments ("the
Emolunents whereof shall have been enzcreased”) the provisioa
displays the Intentliosn of veiding the appointmentr onrnly when
the inerease of emoluoments precedas 1t,

Finally, the inability of thise legislation to affect tha
Atterney General's appointment is supportad hy the course of
action teken vith rempect to appointment of Secratary of Defense
Laird 2nd Attorney General YeGrath. The 1963 Attormey Ceneral's
opinion denling vith the former and the 1949 OFffice of lLegsnl
Caounsel menorandom deeling with the latter concladed that
Artiele I, mection 6, ¢lxuse 2 has 2o applicability whatever
(mruch less 2ny retroactively invalidating effeact) iz the aage
of post-appointaent aalary increases. Sinee the details of
these cases aTe more Telavant to the second polnt connsidered
in thie mermorandum, disgcusasion of them will be resarved for
that section.

2/ Of eourse this fs only pomeible with respeat to the
“inerense of emcluments” portien of Article I, seetion €,
clause 2, and not the "erestion of office" portion, esinca

s pergon canpot be appeinted to an, nffiece beforae It haz baen
cresated.



UBfuZy 2000 Ud 40 FAK 2UZa 1d4U0bd IZuug s uug

0f course, there may be situatioms invalving actual
eollusion batvasa Mambers of the Congroes and the Fresident
te ineresse the emgluments of & particclar post afrer ene
of the Hembere ¢f Congress shall hmve been appofcted to ir.
In suehk & case, where sctuval compection between the sppointment
&nd the sudbsequent inerease can be shown, the smolument clause
#ight pousibly be huld ¢to render the sppointment invalid, a=e
havizg Geen infected with anconsticutionalicy from its fnception.
But at lesst sbeent swch comnection between the sppeolutment and
the ivoresss, it ia our firm wiav that Article I, gaction §,
clsuse 2, canmot be held retrosectively to invalidxte an appoint-
wnant.

2. Yalidity of the propesed hill

Apide from the question whether tha preposed lagislation
will invalfidats ¥r. Saxbe's appeinrment, there is the qunestion
whatbher thae legislation itezl! fa Lueffective becaves It wielates
2 probibitien implici: im Articls I, section 6, clsuse 2. 1In
our viaw, the salary incresse Is comstituationally pernissible,
alchough the matter 13 net as free of doabt as the peinc first
disceased.

Firet of all, it anigbt be wall to elimtinate an apparent
nigsconcaption which the bill contsins: The delay of ige
effeastivenass until ncon, Jamuary 2. 1975 iz evidently inrended
to prayenrt any inerease in salary with teapact ta the teru for
vhieh Nz, Sazxhe was alected to the Senate. It fs not enr view,
bowevar, that the $3d Cosgrese expires at wogn, Jaavary. 2, 1975,

ﬁ The pertineat provisiens of the Constitution, the Twentieth
Amandment, and 2 U.5.C. section 1, appaar to indicate that tie
dividiag 1ise is moen, Jamwary 3. This paint 4ces net seenm ko
us conclusive of the bill's Invalidiry in fte present form —-
both for the reasons pet ferth belew and aleo because I{n var
view the crucisl factor 1s not the period with ras t ta
vh%gh the salary is focrsased but rather the ptzia& gnri
whtich the ineresse {s voted by the Congress, 7That relevant
period will ba the term for vhich formay Senator Saxba vas
slaetsd, wgsther oz met the legisletion has & Javuary 3
affective date. Tha vonstitutional bsn wosld spply, for
exysaple, if the present Cou?tusn wers to vole 2 salary
iueresse for = particular offico effaoctive next Yebruary,
gaad {f a present Reprasentstiva vere then sppointed to the
past before the curtent Congress expires. Or to put the
polnt svother way, the phrase “shsll have basn sncreasgsed”
fn the conetitutional provision rofers te the snactment of
the {ncTesase rather than to {ta entering {ute affect, Nonc-
theleas, since it 1z certainly argmable that this facter $g
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relevant, 3/ we strengly reconmend thet the effective date
ba changed to Jsunnery 3, 1975.

In sopport of the perniseibility of the preposed
Jegizlstion, the folloewing peints can be made:

fa) The lan ¥ & constitational wigion

Article I, esectionm 6, ¢lause 2 Is dirscted
sgainst sppoiztwents, ast inereases ir yalary. The
atatute veuld ndt constituts may violatioa of tha tarms
of tha constitutionel proviaisu, mince Attorney General
Jaxbe will det be appeointed to eevy positien for vhich
the 934 Congress "shall have” {pTeviously) enacted o
salary ineresse (assuning, as wa ars feor varposas of
this memorasndum, that sectien 1 of Pablfc Law $3-178
avoidad that auteoeme with respect to the 1959 incresse).
It shosld be noted that e rigdd sdherauce to the teehni-
aal lacxuage of tha conetitutional provision wes szdepted
in the first Attormey Genaral's opinion relsting to ft ——
the opinion digecassed sbove dealing with the Hirkweod
sppointment, Thevrs Attoruey Gaeneral Brewster abaolutely
deglined to “censfder the question ¢f the policy which
cecasioned this genstitutional prohibitiesn,” fiading
that hkis decision “wast ba controllad exelusively by
the poaitive teyms of the ptovisionq\of the Constitntfon.
The language ip procise and eleer . , . .7 17 Ope. A.C.
at 35'51

{(b) ZBarlfay iniong of the Attoruey Cemeral
aed the 0ffiece of Legsl Coonsal

In 1965, Representative Helvin Lafivrd asked
Attorney Ganural Clark for an opinion zs ta whether
Mr. Laird’s cénmencement of a term za Neanber of the
House of REe¢pressntatives for the %9lst Congress would
preclude his appointment as Secretary of Dafense, in
visw of the passtbility that the salary payable to
the Sserstary ¢f Defenew might be incrassed asarly in
tkat sessiou pursuvant to section 225 of the Federal
~ Salary Aat of 1967, B8l Srat, 642, Under the gtatu~
tory plan of section 225, the President inciudes

3/ Sea, for sxauple, the testimony of Prefessor Willfam
Van Alstyne supporting euactment of Publie Law 93-173,
Eaaring on €. 2673 before the Senate Jusiciary Committes,
934 Cong., let Sess. (1973) pp. 59-60.
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recommandations for salary luvereesses in his budget momasspe
(which by law nust be Ccransmicted within the first 15
days of the emasion, 31 E.5.2. 11(a)): the recosmeada-
tions beacone effeotive no aarller than 30 days following
the transmittsl 4u the budget messages unlese they are
diespproved by Congrese. Under the ssgunptions set
forzh in the opiuien, Hr. Latrd would have been s

Hexber of the 21st Congress vhan the recoammendations
weTe tramsuitted, but Secretary of Defense when they
betsae slfsctive, On this desies (wvhieh 13 4f anythiug
lasw favorable then tha faet situetien here preazented)
Attornsy Gemeral Clark cencluded thar rha appointnent
vorld Be walid, end appersntly considered the sslary
ingreass wvalid as wall. The crux of his opiniou s

that "the ban [(of Article I, section 6, cleuse 2| clearly
dees not apply to an incrasass L2 compenvation which ie
proposed avbzequent to the appoiatment.” We have no
resson to believe that, efter hig sppoiutment, Secretary
‘Leird pccaptaed sanythicg lsszs than the Increzsed salary
which the law provided; indeed, 1t would probsdly have
been wnlswful for hiu to do so. Ha V. §

gtates, 248 U.S, 151, 1352 (1918). Tt is iatsrosting teo
pete that ths sslary incresss at isgue in the Laird

cass vas precisely the ons which prevanted My, Zaxhe's
appeintaant fn absencs af Publis Lew $3-178. The ouly
difference was That Xr, Laird's appointment preceded,
vharsas Mr., Saxba's wounld have followed, the salary
incerassa.

In August 1949, then Senstor J. Howard MecSrath
wage under conasideration foxr appsintmenat to be Attorney
Cenersl. Thers wvaw thlen peondiog in the Esnste & pay
raise bill vhick wvould have itpcluded that office. An
OLC menmorsndum addreseed to ths 1ssus concluded (without
substmntial sxplanstisn other than the explicit terms
of tha Comstitutien):

There can be no quastion thar if Senator
MeCrath recaives his sppoinctment as Atternsy
Genexal before the pending Execativs Fey Eill
baconman law, the Seanator will ba extitled not
oply to hold ths office of Attorasy Ceneral but
aleo te receivs sny inztasse in pay that the
Congress votes for that office.

8f gosrse, Senstor NcSrath was appolinted Attorney Cemeral
in Aggust of 1949, The pay ralise bH1ill wap pasged in
October of that yasr, and Attorusy Canaral HeGrath was

i £s¢t paid gt the {ncressed level.

Tu oppouition to the validity of the prezent legislation,
2 ruspeectedle argument cen be derived from the epparent porposma
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of the constitutional proseription. As pointed out in Aesistept
Attorney Gensral Piron's tostimony om S. 2673 (whick hecame
Publie Law $3~178), cthe purpose of tha emolunents clasuse was
ts protect the pohklic againet the correprive and gpendehrife
sffacts of axecutive-legislativa collusion. It Iv clear from
the lsngusge of the provision and ite legislative Bistary thac
the tisk of collusion was sesn 20 exist not mersly while s
l1egislator was still fu the Congress, but also after he had
laft, until the tarn for which he was alected expired, It
saams absurd to permit this post-earvies dlmability to be
svoided hy the simple davice of hawing the former Member's
20lleasgues vota tha increnss the day after, rather thas the
25y bafore, his sppointuant 13 made. Accordingiy, while the
appointuant itsalf say nat be veided by euch lagislative
action (glnce thet weuld provide & dangerces devica for
legislative isterferencs with the executive reuoval pewer)

4t is navertheless reascasble tc sssert that sueh legislarive
setion 13 fyadsusutally centrary to the purposes of Artvicle I,
section 6, 2lavee 2, and thersfore invalid.

I thiuk the most effectivs zuswar to this policy arguewent
is that the cenatitutfonal provision doex neot aveid seme
dagrae of abeurdity iv any event, no matter what imaginntively
constyructed extemnions are deviged; snd that therafore it 1e
bast to restrizt the provision to ite clear, literal mezaing.
It fo ot appavent, for exanple, why ths possibility of
¥r. Saxba’s collusion with formar eclleéagnes ghould be leag
after the ound of the last year of his seeigned term (st which
tine ona—third of his collsagumens might be replaced) chen
1t would have bLesn st the end of the fonxrth yaar of his
assigoed term (st which time ome~third of hig¢ colleagues might
bave been raplaced). As for & meane of essy evasicm, nothing
eduld bs cssier thaa haviag the Cougress craste = nev past, to
be filled by a0 existing appointee, and then sppeinting the
favored Member to the vacated office., Iz light of the essen—
tixl incobenivaecess of the constitutiomal provision, I de wmot
regard the policy arguseut set forth abeve -~ which semunecs
a well-theught~out arrangemamt -- g8 persuasive. On bnlance,
and pazrticularly $a light of the opiniona and practice discessed
abeva, I sm inclined to read the Cemstitutional provision
litsrally, and thus regard The prasemt legisglation 23 walid.

The countay ergument must Ve welghed, boversr, tu sessssing
tha lagislative prespects for the proposal. It unquestionably

ars o o what the Constitution geenn te disfaver. And
though the ssms hax been done bafere, the lagtelative climete
is now drsstically different. Tt is clsar thet ocucomstitn-—
tionality will be asvexted by sowa menbers of Congreass. DPuring
the hearizogs sné the fleor debate on Public Lav 93-178, several
persons, inclodimg proponentes of the H1ll, expredsed the view
thxt au affort to increusse Mr. Saxbe's salary sfter his appoiant-

—6—
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neut bant before erxrpirstiom of the Senate term for whichk ha wvas
elacted would be an "evasien” of the emolumemts clange snd

wenld he wholly or yarctly iovalfd. Sse, s.g., Bearing on S. 2673
before the Sanzte Judicliary Commdidtes, 934 Corg., lst Seas. (1973)
p. 80 (Professor Villiss Van Alstyne): 11% Coeg. Emc. 68 21298
(daily od., - 28, 1273) (Besmater Hart, z preponent); § 2127%
(Eenstor Rebert Byrd, su oppoment). _

- T might =2lso nste that the preposed H1ill would leaws

- iatset sention 2 of Fublic Law 935-173, suthorising civil seite

to chalilenze the censtitutionslity of Tha Atterney Cameral's
“sppointuent and cestiusspce In office.” Ous of the factors
whick should 56 conmidared in dectiding vhether te sesk the

' sslary iscrease now, rether than fun the %ith Congresns, is the

ponsibility of slimingcing that troudlesome provisics £f the
lattexr conrse is sdeptad. .



