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CONSTITUTIONAL COURT REFORM IN NEW JERSEY!

“The people of New Jersey have been so long accustomed to
congratulate themselves upon the excellence of their judicial
system and to admire their own self-righteousness that they
have become supinely indifferent to the advance of enlighten-
ment in the legal world around them. New Jersey justice has
become not only a proverb, but it has passed beyond into a
senile and decrepit old age.

“The bench of New Jersey are noble-minded and well-mean-
ing men. The members of the bar of New Jersey struggle man-
fully to establish right and educe truth in their forensic con-
tests, the ministerial officers of the courts labor to make their
process effective, but all are handicapped by a cumbersome,
ancient and patched-up machinery.”?

This acidulous comment on the New Jersey court system was
published 61 years ago, but expresses the sentiments of many
New Jersey Bar members today who are still laboring under the
handicap of the same cumbersome, ancient and even more
patched-up machinery.

This machinery is set up by Article VI of the New Jersey
Constitution, providing as follows:

1. Acknowledgment is made of the assistance of Miss Doris J. Dewis
in compiling the material used in this article.
2. 4N.J. L. J. 39.
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“SporioN 1

1. Judicial power; courts; legislative control over inferior
courts

The judicial power shall be vested in a court of errors and
appeals in the last resort in all causes, as heretofore; a court
for the trial of impeachments; a court of chancery; a preroga-
tive court; a supreme court; circuit courts, and such inferior
courts as now exist, and as may be hereafter ordained and
established by law; which inferior courts the legislature may
alter or abolish, as the public good shall require.

SecrioN 11

1. Court of errors and appeals

The court of errors and appeals shall consist off the chan-
cellor, the justices of the supreme court, and six judges, or a
major part of them; which judges are to be appointed for six
years.

2. Court of errors and appeals; judges classed

Immediately after the court shall first assemble, the six
judges shall arrange themselves in such manner that the seat
of one of them shall be vacated every year, in order that there-
after one judge may be annually appointed.

3. Court of errors and appeals; compensation of judges
Such of the six judges as shall attend the court shall receive,
respectively, a per diem compensation, to be provided by law.

4. Clerk of court of errors and appeals
The secretary of state shall be the clerk of this court.

5. Court of errors and appeals; appeals

When an appeal from an order or decree shall be heard, the
chancellor shall inform the court, in writing, of the reasons for
his order or decree; but he shall not sit as a member, or have a
voice in the hearing or final sentence.
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6. Court of errors and appeals; writs of error

‘When a writ of error shall be brought, no justice who has
given a judicial opinion in the cause in favor of or against any
error complained of, shall sit as a member, or have a voice on
the hearing, or for its affirmance or reversal ; but the reasons for
such opinion shall be assigned to the court in writing.

Secrion I11

1. Power of impeachment; trial; concurrence of two-thirds
for conviction

The house of assembly shall have the sole power of impeach-
ing, by a vote of a majority of all the members; and all the
impeachments shall be tried by the senate; the members, when
sitting for that purpose, to be on oath or affirmation ‘truly and
impartially to try and determine the charge in question, accord-
ing to evidence,” and no person shall be convieted without the
concurrence of two-thirds of all the members of the senate.

2. Suspension of judicial officer impeached
Any judicial officer impeached, shall be suspended from exer-
cising his office until his acquittal.

3. Judgment in cases of impeachment; effect

Judgment in cases of impeachment shall not extend further
than to removal from office, and to disqualification to hold and
enjoy any office of honor, profit or trust under this state; but
the party convicted shall nevertheless be liable to indictment,
trial and punishment according to law.

4. Clerk of court for trial of impeachments
The secretary of state shall be the clerk of this court.

SecriON IV

1. Court of chancery
The court of chancery shall consist of a chancellor.
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2. Prerogative court

The chancellor shall be the ordinary or surrogate-general, and
judge of the prerogative court.

3. Appeal from orphans’ court to prerogative court; removal
of cause into supreme court or circuit court

All persons aggrieved by any order, sentence, or decree of the
orphans’ court, may appeal from the same, or from any part
thereof, to the prerogative court; but such order, sentence, or
decree shall not be removed into the supreme court, or circuit
court, if the subject-matter thereof be within the jurisdiction of
the orphans’ court.

4. Register of prerogative court

The secretary of state shall be the register of the prerogative
court, and shall perform the duties required of him by law in
that respect.

SpotioN 'V

1. Supreme court; justices

The supreme court shall consist of a chief justice and four
associate justices. The number of associate justices may be in-
creased or decreased by law, but shall never be less than two.

2. Circuit courts; jurisdiction; docketing of final judgment in
supreme court

The circuit courts shall be held in every county of this state,
by one or more of the justices of the supreme court, or a judge
appointed for that purpose; and shall in all cases within the
county except in those of a criminal nature; have common-law
jurisdiction concurrent with the supreme court; and any final
judgment of a circuit court may be docketed in the supreme
court and shall operate as a judgment obtained in the supreme
court from the time of such docketing.
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3. Review of final judgments in circwit courts

Final judgments in any circuit court may be brought by writ
of error into the supreme court, or directly into the court of
errors and appeals.

SEcTION VI

1. Courts of common pleas; judges

There shall be no more than five judges of the inferior court
of common pleas in each of the counties in this state, after the
terms of the judges of said court now in office shall terminate.
One judge for each county shall be appointed every year, and
no more, except to fill vacancies, which shall be for the unex-
pired term only.

2. Courts of common pleas; commissions of judges

The commissions for the first appointments of judges of said
court shall bear date and take effect on the first day of April
next; and all subsequent commissions for judges of said courts
shall bear date and take effect on the first day of April in every
successive year, except commissions to fill vacancies, which shall
bear date and take effect when issued.

SecTIoN VII

1. Justices of the peace; number

There may be elected, under this constitution, two, and not
more than five, justices of the peace in each of the townships of
the geveral counties of this state, and in each of the wards, in
cities that may vote in wards. When a township or ward con-
taing two thousand inhabitants, or less, it may have two jus-
tices; when it contains more than two thousand inhabitants,
and not more than four thousand, it may have four justices; and
when it contains more than four thousand inhabitants, it may
have five justices; provided, that whenever any township not
voting in wards contains more than seven thousand inhabitants,
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such township may have an additional justice for each addi-
tional three thousand inhabitants above four thousand.
2. Population of townships and wards

The population of the townships in the several counties of the
state and of the several wards shall be ascertained by the last
preceding census of the United States, until the legislature shall
provide, by law, some other mode of ascertaining it.”

Criticism and recommendation for change in the New Jersey
court system hag been a continuous process over a great many
years, slumbering between peaks of feverish activity. The year
1941 commenced with another movement for court reform by
constitutional change, led by Governor Edison’s inaugural ad-
dress.

According to the editorials and articles printed in the New
Jersey Law Journal since its first issue in 1878, the greatest
dissatisfaction with the court system has been the size and com-
position of the Court of Errors and Appeals, the separation of
the gystem into distinct branches of law, equity and probate,
the lack of administrative direction over the judiciary as a
whole, and the expense of court actions to the litigants.

‘We have arbitrarily chosen to begin this resumé of the history
of the reorganization movement at 1878 because the New Jersey
Law Journal began publication in that year, faithfully noting
the activities of the reformers.

Agitation for court reform began much earlier than 1878. It
has its roots in the Constitutional Convention where much dis-
satisfaction was expressed with the inclusion of lay judges on
the Court of Errors and Appeals. The lay element on this court
was provided for as a compromise measure, to offset the undem-
ocratic appointment of the judiciary by the governor.® The com-
position of the Court of Errors has been a target for criticism
even unto the present day.

3. KrasBEY, LAWYERS AND CoURTS IN NEW JERSEY, page 421.
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In the 188(0’s the reorganization movement was influenced by
the New York Code and the English Judiciary System. The
English system requires some explanation because so many
Court Plans for New Jersey have been based upon it. It con-
templates a high Court of Justice divided into three divisions:
law, equity and probate, all divisions being well integrated by
administrative control.

In 1885, two plans for court reform were introduced by joint
resolution to the assembly. The first confined itself to the Court
of Errors and Appeals, providing that its composition consist
of the chief justice and the two senior associate justices of the
Supreme Court and the chancellor and the two senior vice-chan-
cellors, thereby reducing the number of the court and eliminat-
ing the laymen who were to be specially appointed to the Court
of Pardons. The plan met with no general approval and was
ignored by the legislature of 1886. The other resolution of 1885
provided for a court of twelve judges in three divisions, the first
division for common law cases and jury trials, the second for
equity, probate and divorce cases, and the third for appeals, the
senior judges to hear the appeals. This plan had the advantage
of leading to a gradual fusion of law and equity, but it also died
in the legislature.

In 1894, a commission was appointed to consider the judiciary
problem but the amendments proposed by it were not adopted.
The following year, the judiciary committee of the senate pro-
posed a plan to do away with the lay element of the Court of
Appeals and to permit the legislature to divide the Supreme
Court into divisions and confer on each and every division
thereof the jurisdiction of the court as established, provided
that each division consist of at least two judges. The Court of
Chancery under this plan was to consist of the chancellor and
four vice-chancellors appointed by the governor and given the
jurisdiction of the chancellor and the court. The editor of the
Law Journal noted that “the objection to the plan is that it
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makes the Supreme Court in effect the Court of Appeal from its
own decisions as well as from the decision of Chancery.”*

In the following year there was attempted a purely legisla-
tive reform of the county courts. The legislature passed an act
abolishing the inferior court of common pleas, courts of oyer
and terminer and jail delivery and courts of general quarter
sessions of the peace in the several counties and establishing a
county court having jurisdiction over all crimes, misdemeanors
and offenses of an indictable nature. This attempt to unify the
criminal jurisdiction of the counties was declared unconstitu-
tional in Schalk v. Wrightson, 58 N.J.L. 50, 32 A. 820, by the
Supreme Court because the act provided for the election of the
county judges, whereas, the Constitution clearly required com-
mon pleas judges be appointed by the Governor and confirmed
by the Senate.

In 19 N.J.L.J. 35 (1896) the editor of the Law Journal made
the excellent suggestion that since there would shortly be four
vacancies in the offices of the lay judges, the Governor (Griggs)
should appoint four vice-chancellors to fill these places. Said the
editor: “This would give us a court consisting of nine lay
judges, five equity judges and two judges who might be either
laymen or lawyers, as the governor should determine. The four-
teen trained judges would control the court, and questions of
law and equity would be decided in the last resort by the best
law and equity judges in the state, and not by member of one
court alone, but of two different courts.”

In 1896, Senator Vorhees of Union County introduced cer-
tain amendments abolishing the Court of 'Chaneery and pro-
viding for a single court which should be partitioned into three
sections: the Chancery division; the Law division; and the
Appellate division. It was understood the act was prepared by
William H. Corbin of Jersey City. “Upon the introduction of
this measure, however, it was at once discovered that various

4. 18 N. J. L. J. 65.
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prominent lawyers® of the state took another view, and there
was a hearing; in fact, several hearings”® at which the lawyers
appeared before the committee and argued in favor of a separ-
ate court of appeals.

As a result of the last hearing, the Senate appointed a com-
mittee of lawyers to see if they could actually agree upon desir-
able constitutional amendments. The committee consisted of
Thomas N. McCarter of Newark; Eugene Stevenson of Pater-
son; Samuel H. Grey of Camden; Frederick W. Stevens of
Newark; J. Frank Fort of Newark; Frank Bergen of Eliza-
beth; G. D. W. Vroom of Trenton; Gilbert Collins of Jersey
City; and J. H. Pancoast of Gloucester. “This committee wrest-
led with the subject for a week or more and made a report,
dated March 9, which recommended an absolutely independent
Court of Appeals, to consist of a president judge and four other
judges. The Supreme Court should be continued, to consist of a
chief judge and six associate judges. The other courts to remain
substantially the same; except that final judgments in the Cir-
cuit Courts and Courts of Common Pleas and upon all indict-
ments, should be brought by writ of error directly to the Court
of Errors and Appeals. The Circuit Courts were to be held by
the justices of the Supreme Court and not by judges appointed
for the purpose.”?

One of the members of the Committee, Mr. Frank Bergen of
Elizabeth, disagreed with his fellow-members, and strenuously
protested against the creation of an independent court of ap-
peals. Mr. Bergen proposed his own plan for one Supreme
Court, divided into common law, equity and appellate divisions,
proposing that “the judges to sit in the appellate division shall

5. Thomas N. McCarter of Newark; James Buchanan of Trenton;
Samuel H. Gray of Camden; J. Franklin Fort of Newark; Washington
B. Williams of Jersey City; Thomas Kays of Newton; and Gilbert Collins
of Jersey City.

6. 19 N. J. L. J. 98.

7. 19 N. J. L. J. 98 (1896).
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be designated from time to time by the governor and return
again to the work of the trial court.” Of this plan, the editor of
the Law Journal said: “This gives the governor a good deal of
power which may be found to be dangerous, and the English
plan from which the idea of divisional courts is taken does not
now include the rotation in office of the judges of appeal. The
Court of Appeal, although a division of the Supreme Court, is a
separate court from the high court of justice, which includes the
three divisions of the Queen’s Bench, Chancery, and Probate and
Divorce. The Justices of the Court of Appeal consist of the
chancellor and ex-chancellor, the Lord Chief Justice, the Mas-
ter of the Rolls, the Pregident of the Probate Division, and five
Ordinary Judges of Appeal. Only two or three of all these
judges ever take part in the trial of causes at law or in equity.
The experience and example, therefore, of the English Courts,
are not against an independent court of appeal.”’®

The 1800’s ended without any structual change in the courts.
But the new century began with continued agitation and in the
summer of 1900 the State Bar Association, meeting in Atlantic
City, adopted a court plan that later developed into an amend-
ment submitted to the voters in 1903.

This amendment provided :

Court of HErrors and Appeals

“1. The Court of Errors and Appeals shall consist of a chief
judge and four associate judges.

“2. In case any judge of said court shall be disqualified to sit
in any cause, or shall be unable for the time being to discharge
the duties of his office, whereby the whole number of judges
capable of sitting shall be reduced below four, the governor
shall designate a justice of the Supreme Court, the chancellor
or a vice-chancellor, to discharge such duties until the disquali-
fication or inability shall cease.

8. 19 N. J. L. J. 100 (1896).
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“3. When a writ of error shall be brought, any judicial opin-
ion in the case, in favor of or against any error complained of,
shall be assigned to the court in writing; when an appeal shall
be taken from an order or decree of the Court of Chancery, the
Chancellor, or vice-chancellor shall inform the court in writing
of his reason therefor.

“4, The jurisdiction heretofore exercised by the Supreme
Court by Writ of Error shall be exclusively vested in the Court
of Errors and Appeals.”

Court of Chancery

“1, The Court of Chancery shall consist of a chancellor and
such number of vice-chancellors as shall be provided by law,
each of whom may exercise the jurisdiction of the court; the
court shall make rules governing the hearing of causes and the
practice of the court where the same is not requested by
statute.”

The Supreme Court

“1. The Supreme Court shall consist of a chief justice and
four associate justices. The number of associate justices may be
increased or decreased by law, but shall never be less than two.
'The court may sit in divisions at the same or different times and
places.”

Common Pleas

“The Court of Common Pleas shall be constituted and held in
each county in such manner as may be provided by law.”
Civil Officers

“1. Judges of the Court of Errors and Appeals, Justices of
the Supreme Court, the Chancellor, the Vice-Chancellors, the
Judges of the Circuit Court, and of the Court of Common Pleas,
shall be nominated by the governor and appointed by him with
the advice and consent of the Senate; all persons now holding
any office in this paragraph named, except the judges of the






