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FAIR TRADE AND THE COURTS
I

The principles underlying the legislation popularly known as
“Fair Trade Acts” (enacted by forty-five states) are a part of
the evolution of the law of unfair competition. They give a right
of action for a type of appropriation of the good will identified
with articles marketed under trademarks, asd provide a remedy
hoth for manufacturers and for distributors injured by the un-

1. Those states which have not enacted fair trade acts are as follows: Vermeont,

Missouri and Texas,

The ful} text of the New Jersey Fair Trade Act {Secs. 56:4-3 to 56:4-6 New
Jersey Statutes) is as follows:

56:4-3 Definitions.

As used in this article:

“Producer” means grower, baker, maker, manufacturer or publisher.

“Commodity” means any subject of commerce,

“Library" means the following nonprofit organizations adnumstermg a collec-
tion of bhooks for nonproft purposes: the national, State, coumty or municipal
governments; universitiss, colleges, schools, archives offices, museums; and lit-
erary, educational, professional, scientific, fine arts or religious societies.

56:4-4. Application of article,

This article shall not apply to any contract or agreement hetween wholesalers
or between producers or hetween refailers as to sale or resale prices. This article
shall not apply to, or fix or limit prices at whick any books may be sold or offered
for sale to a library located in this State.

56:4-5, Contracts deemed valid; construction thereof.

(1) Mo contract relating to the sale or resale of a commodity which bears, or
the label or content of which bears. or the vending equipment from which said
commodity is sold to consomers bears, the frade-mark, brand, or the name of
the producer or owner of such commodity and which is in fair and open com-
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fair competition.® With the Miller-Tydings Act,” they clear up
the confusion which arose as a result of the decisiong in the
Miles, Colgate, Schrader and Beechnut cases® and which for
many years puzzled the courts and plagued manufacturers and
merchants. _

A glance at; some of the congiderations leading to the adoption
of the fair trade laws may not be amiss. '

Ag has often been recognized, a trademarked article carries
with it something not sold either to the merchant or the con-
gumer, i.e., the brand or trade name, and the good will associ-

petition with commodities of the same general class produced by others shall be
deemed in violation of any law of this state by reason of any of the following
provisions which may be contained in such contract:

(a) That the buyer will not resell such commeodity except at the price stipu-
lated by the vendor;

(b) That the producer or vendee of a commodity require upon the sale of
such commodity to another, that such purchaser agree that he will not, in turn,
resell except at the price stipulated by such producer or vendee

(2) Such provisicns in any comract shall be deemed to contain or imply con-
difons that such comunodities may be resold without neference to such agree-
ment in the following cases:

(a) In closing out the owners' stock for the purpose of discontinting deliver-
ing any such commodity ;

(b) When the goods are damaged or deteriorated in quality, and notice is
given the public thereof;

{c)} By any officer acting under orders of any court,

56:4-6, What constitutes unfair competition; civil liability..

Willfully and knowingly advertising, offering for sale or selling any commodity
at less than the price stipulated in any contract entered into purswant to tho
pravisions of section 56:4-5 of this Title, whether the person so advertising, offering
for sale or selling is or is not a party to such contract, is vnfair competition and
is actionable at the suit of the producer or distributor of such commeodity or at
the suit of any retailer seliing such commodity at not less than the price stipu-
lated in any contract eniered into pursuant to the provisions of section 56:4-5 of
this Title.

(The New Jersey Act was originally enacted in 1935 as Chap. 58, Laws of
1935; it has since been amended.)

2. Infra note 18,
3. These cases are commented on later in the text.
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ated therewith. These remain the property of the producer, no
matter to whom the article bearing the trademark is sold nor
how many hands it passes through in the process of sale. The
trademark serves to identify and denote the origin, kind and
quality of the goods to which it is affixed; in it is involved the
skill, reputation and good will of the maker.

Trademarked articles have furnished to the so-called preda-
tory price-cutter a cheap and easy method of building up a
reputation for low prices. The loss-leader or bargain-lure opera-
tor could not, of course, use unidentified articles for his purpose,
for consnmers are not familiar with their guality, value or usual
price, and do not know who stands behind them, He seizes upon
popular trademarked goods whose reputation, value and general
price are known and, by slashing the prices to cosi or less, seeks
to create in the mind of the public an impression that all of hig
goods are sold at like low prices. Of course, this cannot be true,
for expenses of operating the business, including wages, rent,
heat, light and other miscellaneous items of general overhead,
must he met from some source. The more of the trademarked
articles he sells at or below cost the more the loss-leader opera-
tor loses on such items. Therefore, he has no interest in develop-
ing volume on these products; his interest lies in using their
reputation to draw enstomers to his store, that he may setl them
articles on which he does make a profit. The use of trademarked
articles as bargain-lures has a tendency to create in the mind of
conswiners an lmpression that they are worth less than is gen-
erally asked for them, and thus to injure their reputation; also
to make prospective customers believe that the regular dealer
not using such practices is either a profiteer or an inefficient
merchant. A wide range of trademarked articles may be appro-
priated for loss-leader or bargain-lure purposes, by using cer-
tain articles as bait one day, another list the following day,
and so on.,

By his skill, and the expenditure of time, research, meney and
effort, the manufacturer produces an article, puts it on the
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market under his trademark or brand, and develops good will
for it. In getting the item to the public he must utilize the serv-
ices of a great many dealers. A part of the foundation and
growth of the good will is due to gaining acceptance of the
article by retailers and securing their efforts in introdacing and
selling it to the public. The distributor will need to know how
much the article is expected to sell for to the public. He knows
the inexorableness of taxes, wages, renf{ and general expenses
and if he is to help establish the market, he must be able to
realize his expenses and something for his work. In putting out
a trademarked item and reeking dealer and consumer accept-
ance, the producer must congider the various manufacturing
and marketing cost elements, as well as the price at which cow-
modities of like type are sold to the comsumer; and the price
arrived at for his article must be one that is competitive with
items of the same general class produced by others, reasonable
to the public and fair to the distributor. If these conditions are
met, the efforts and facilities of the distributors can be enlisted
to get the item to the public and develop volume on it; but a
large or even adegnate number of outlets cannot be expected to
supply their services in marketing the product if its distributive
value (i.e., the carrying of its own expenses of distribution) is
ruined by irresponsible or destructive price-cutfing. In such
case the price-cutter is simply absorbing and draining off for
his own purposes the good will value developed for the product.

When the bargain-lure operator pounces on a trademarked
item for bait, the regular retailer must either meet the price or
cease to handle the article. Its economic value to him is lost,
since the article will not produce a margin, or even carry its
own expense; and of course he can have no interest in pushing
sales of guch merchandise. In addition, even if he tried to adopt
the loss-leader methods of bargain-lure competitors, under the
manufacturer’s right to refuse to sapply those who fail to get
his resale price, recognized long prior to the fair trade laws, the
regular dealer, buying directly from the producer or through
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known wholesalers, would be subject to having his supplies of
the merchandise cut off, while the price-cutter who secured his
merchandise from unknown or frequently changed sources could
not be 8o controlled.

Judge Brandeis remarked that a single prominent price-cutter
can ruin & market for both the producer and the regular re-
tailer.*

Judge Holmes spoke vigovously against price-cufting for
ulterior purposes ; and stated that he did not believe the public
would profit from such practices.”

Mr. Darrow reported that cut-throat competition ard ruinous
price-cufting were major features in the commercial collapse,
restrained trade and tended to monopolistic control of distribu-
tion, and that loss-Ieaders and compensatory predatory prac-
tices deceived and muleted the consuming public.®

The economists E. B, A, Seligman and Robert A. Love
reached the conclusion that the praetices to be corrected by
price maintenance had no justification either in economics or
ethics; that price-cutting involving the leader policy, the sale
below cost, and the necessity of devious methods of securing sup-
plies from others than the producer, however profitable to the
individual, were open to eriticism as constituting destructive
competition, and as being economically unsound and therefore
ethically nnjust. “Price-cutting of this kind,” they said, “is in
short, a form of unfair competition; price maintenance is a step
toward fair competition”.’

This view has been adopted by forty-five states.

4, The Social and Economic Views of Mr. Justice Brandeis (Vanguard Press,
1930), pages 405-0.

5. Dissent in Dr. Miles Medical Co. v. John 1. Park & Sons., infra note 8,

6. Second Darrow Report; N.R.A.; published June 12, 1934,

7. Price-Cutting & Price Maintenance (Harper, 1932), page 276.
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II

Degpite congiderable public supposition to the contrary, the
fair trade acts did not give birth to price mainienance. The right
of the manufacturer to fix a resale price on his merchandise and
to refuse to sell to dealers who failed to maintain such price
existed long before the enactment of the fair trade acts. Dut
seemingly conflicting decisions bewildered manufacturers, mer-
chants and the courts; and the lack of an equitably operating
and eagily administered remedy (such as was afterwards sup-
plied by the fair trade legisiation) led to very imperfect protec-
tion of the manufacturer’s trademarked rights and often to un-
fair and oppressive action against distributors willing to deal
fairly with respect to branded merchandise; while those who
gonght to turn the good will and reputation of the trademarked
goods to their own purpose could not he prevented from making
use of the practices which the fair trade legislation was enacted
to correct.

In the Miles case,? the United States Supreme Court (over the
strong dissent of Judge Holmes) held that where the mainte-
nance of the resale price to be charged for an item, though manu-
factured under a private formula and sold under a brand name,
was sought to be effected by an express contract hetween the
manufaeturer and the distributor, the agreement was in viola-
tion of the Sherman Act and void as against publie policy.

But in the Colgate case,® the Supreme Court approved the
principle that a manufacturer might announce his resale prices
in advance, give notice thereof to his distributors and refuse to
deal with any one who failed to maintain them.

Following this decision the lower courts seem at first to have
understood that the manufacturer might also receive the assur-

8. Dr. Miles Medical Co. v. John D. Park & Sons, Co., 220 U.S. 373, 56

L. Ed. 502 (1911).
9. U. 8. v, Colgate & Company, 250 U.S. 300, 63 L, Ed. 992 (1919).
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ance of the dealer that he expected to get the specified resale
price, in order to buy the goods initially and to be able to con-
tinue to purchase them. Indeed in the Schrader case, the lower
court! indicated that there was no substantial difference be-
tween the method condemned in the Miles cage and that ap-
proved in the Colgate case, the one accomplishing its objeet by
express contract and the other by an understanding, which for
all practical purposes was the eguivalent of an express agree-
ment, The District Court therefore held that, on the authority
of the Colgate case, uniform contracts for the maintenance of
resale prices were valid.

However, when this case got to the United Stafes Supreme
Court,* the lower court was reversed, the Supreme Court indi-
cating that in the Colgate decision it had not intended to over-
rule the Miles case, but only to recognize the manufacturer’s
undoubted right to specify resale prices and refuse to deal with
anyone who failed to maintain the same.

The refusal to deal with price-cutters would necessarily in-
volve, it would seem, knowing or finding out who were cutting
prices. Yet difficulty over this arose in the Beechnut case, where
the Circuit. Court of Appeals for the third cireuit!® had before
it a situation not involving contracts, but the use of correspon-
dence, reports and control numbers to ascertain what dealers
were cutting prices so as to place them on a refusal-to-sell list.
Wkhile finding it hard to see any essential distinetion between a
written contract and the same result arrived at through co-
operation and acquiescence, the court took the view that in the
Colgate case a method of price control less drastic than by ex-
press contract had been approved, and on the authority of that
decision, dismissed a Federal Trade Commission complaint.

10, U. 8. v. Schrader’s Sons, 264 Fed, 175 (D. C. N. D. Ohio, 1519).

1), 252 U. S. 85, 64 L, Ed, 471 (1%919).

12. Beech-Nut Packing Co. v. Federal Trade Commission, 264 Fed, 885 (C.
C. A, 3rd, 1920).
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On appeal of the Beechnut case, the United States Supreme
Court'® said that under its previous decisions a manufacturer is
not guilty of violating the Sherman Act who fixes resale prices
on his merchandise and withholds his goods from those who
will not gell them at the prices so fixed. The Court, however, held
that a system of correspondence, reports, control numbers and
information as to price-cutters was restrainable under the Fed-
eral Trade Commission Act.

In commenting on these varions decisions, Judge Dennison,
in Toledo Pipe Threading Machine Company v. Federal Trade
Commission, said that “the state of the law as to price mainte-
nance may rightly be said to be in eonfusion.”'* After reviewing
a number of decisions, he goes on to suggest that a conclugion
ought to be reached either allowing price maintenance with a
proper remedy or abolishing it altogether, saying, “It may be
that ultimately either the principle that price maintenance is 2n
evil, and may not be accomplished in any manner, or the prin-
ciple that such a system may be established and enforced in any
non-oppressive way, will clearly prevail.”*®

In some of the cages, producers of articles manufactured
under patents claimed that the exclusive rights granted them
included protection against depreciation of the value of their
patents by price-catting of the articles made and sold under
them, and permitted them te maintain their prices by express
contract, directing the court’s attention to the difficulties and
injustices which wounld result from a contrary view., The United
States Bupreme Court indicated that if the holders of exclusive
rights desired to have a proper remedy for the maintenance of
their resale prices, it should be sought not by asking the courts

13. Federal Trade Commission v, Beech-Nut Packing Co.,, 257 U.S, M1, 6€
L. Ed. 307 (1922).

14 11 F. (2d) 337, 340 (C, C. A, 6th, 1926).

15, Id. at page 342,
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to extend the patent laws by implication, but by invoking “the
curative power of legislation.”

But up to the time of the fair irade acts the confusion still
existed, and the curative power of legislation had not inter-
vened. A manufacturer might write a dealer that he would not
allow him to buy merchandise if he continned to cut prices; the
dealer might aequiesce and observe the resale prices; but the
gsame results could nof be accomplished by uniform contracts
acting equally on all dealers. The manufacturer might cut off
a dealer buying directly from him or through a known whole
galer, but if the dealer’s price-cutting competitor secured his
merchandise from unknown sources or frequently switched his
source of supply, the manufacturer might not be able to eut him
off ; nor, conld he take action such as was prohibited in the
Beechnut case to find out where the real offender was getting
the goods. A dealer buying directly from the manufactarer for
a number of stores might find a competifor on a corner opposite
one of his stores entting prices on a particnlar item, and reduce
the price in his nearby store to meet the competition. Unless he
returned to the regular price, the manufacturer could refuse to
ship supplies to hig warehouse, which would cut him off from all
his stores; at the same time the producer might not be able to
prevent the competing retailer from cutting the price, if he did
not know such dealer’s source of supply. As to his established
trade, doing business directly with him or through ordinary
channels, he might make effective his policy of retail price main-
tenance, but as against a competitor of any of these dealers. the
remedy of eutting off the merchandise might be totally ineffec-
tive. Where a manufacturer had refused to supply a price-cut-
ting retailer, the cuiter could buy a few items of the article at
retail from a dealer observing the price and not cut off from
supplies, and continue to offer the article at cut prices, Instances

16. Boston Store of Chicago v. American Graphaphone Company, 246 U.S. 8,
26, 62 L. Ed. 551, 559,
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were also known where 2 manufacturer had established an ex-
clugive dealer agency for his merchandise and to create an illu-
sion of lower prices, a competitor might buy at retail from the
agent, and, then placing the few items so acquired on sale in his
store, cut the price when the exclusive agent could not do so.

By the passage of the State Fair Trade Acis and the Miller-
Tydings bill, the legislative bodies declared contracts stipulat-
ing resale prices on trademarked articles, in fair and open com-
petition with commodities of like class, to be consonant with
public policy; defined it as unfair competition wilfuily and
knowingly to sell at prices lower than the stipulated prices,
whether the offender was a party to the contract or not; and
gave to any person injured by such nunfair competition an effec-
tive remedy.

In cases arising from Illinois and California, the Supreme
Court of the United States, reviewing prior decisions, held the
fair trade statutes legal and binding both as to signatories and
non-gignatories with notice; commented that the states had
declared their public policy, and thaf the legislative determina-
tion taking the view that price-cutting is not only injurions to
the good will and business of the producer and distributor of
unidentified goods but injurious to the public as well, was con-
clusive on the courts; noted that these statutes were a legisla-
tive recognition of a rule which had been accepted by many of
the state courts as valid at common law; observed that the Bu-
preme Court had itself indicated that the correction of a situa-
tion deemed unjust to the holders of exclusive rights was a
matter for legislative action; and held that the terms of the act
were sufficiently definite, did not confer any unlawful delega-
tion of price-fixing authority, did not deny due process or equal
protection of the law, and were constitutional and valid."’

17. Old Dearborn Distributing Company v. Seagram Distillers Corporation,
and McNeil v. Joseph Triner Corp,, 299 U.S, 183, 81 L. Ed. 109 (1936) involving
the Iltinois Fair Trade Act; followed in Pep Boys v. Pyroil Sales Co. and Kuns-



FAIR TRADE AND THE COURTS 187

Supplementing the state fair trade acts is the Federal statute
known popularly as the Miller-Tydings Act. This is an amend-
ment to Section 1 of the Sherman Act, allowing, as applied to
interstate transactions, agreements of the type permitted nnder
the state fair trade acts when such agreements are lawful under
the law of the state in which the resale is to be made or to which
the commodity is to be transported for resale.’®

The method of inveking operation of the fair trade law iy com-
paratively simple—a contract establishing a minimam price
and notice to those who are not contracting parties. As in the
case of other branches of unfair competition law, the courts have
had to apply general equity principles, having in mind the pur-
pose of the act as well as the fact situation in the particular
case, Varied questions have arisen, which the courts have had
to solve and resolve in the light of the law and the equities, and
it is interesting to observe how the broad pattern of the act has
been interpreted in some of the situations thus far presented.

IIT

Under the fair trade acts it is requigite that there be a con-
tract whereby a party to whom a sale is made engages to observe

man v. Max Factor & Company, 299 U.S. 198, 81 L. Ed. 122 (1936) involving
the California Fair Trade Act. The New Jersey Fair Trade Act was held con-
stitutional in Johnson & Johnson v. Weisshard, 121 N.J.Eq. 585, 191 A, 873
(Errors & Appeals, 1937) ; see also Gaine v. Burnett, 122 N.J.I. 39, 4 A. (2d)
37 (Sup. Ct, 1939) holding constitutional a statute empowering liquor commis-
sioner to make rules and regulations prohibiting liguor sales within the State in
violation of any fair trade contract.

18. 15 U. 8. C. Sec. 1, as amended by Public Act No. 314, 75th Congress,
approved and effective August 17, 1937, The exemption granted by the Miller-
Tydings Act relates not only to Sec, 1 of the Sherman Act, but alse to Sec, 5
of the Federal Trade Commission Act. This amendment does not legalize price
maintenance agreements within the District of Columbia.
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the minimum resale prices.’® There is no necessity for a multi-
plicity of contracts; a single bona-fide agreement fixing the
minimum resale price is sufficient to set the price restriction in
operation as to all having notice thereof.?® Thus, one of the
principal inequalities existing when refusal to sell was the only
remedy is overcome; non-signatories aware of the price restric-
tion are subject to the same conditions as contracting parties,
and the same rights and remedies are available against persons
obtaining the manufacturer’s trademarked goods from nnknown
sources as against fhose buying directly, or through known
wholesalers; so that all dealers are on exactly the same footing'
with respect to the maintenance of minimum resale prices. All
are bound by the same conditions.

That a contract is necessary does not mean that there must
be any special consideration for the engagement to adhere to
the minimum price. The resale price stipnlation is simply one of
the conditions under which the goods are sold, and a part of the
general agreement of sale.

The contract must cover the price restriction sought to be
enforced. Thus, where the contract relates solely to minimum
prices to be charged on sales by retailers to consumers, a sale
of a quantity of merchandise by one retailer to other dealers
below the established retail price to consumers does not violate
the price clause, since in the particular ingtance the contract

19, Associated Gasoline Dealers of Nassau County, Inc, v, Hartnett, 102 N, Y,
L. J. 261, Col, 2, August 1, 1939 (Sup. Ct.); see also Hunter Baltimore Rye
Distillery, Inc. v. Bloomingdale Bros, Inc, 103 N. ¥. L. J. 108, Col. 3, January
8, 1940 (Sup. Ct.).

20. Revion Nail Enamel Corporation v, Charmley Drug Shop, 123 N.J.Eq.
301, 197 A, 661 (Chancery, 1938).

21. Houbigant Sales Corporation v. Woods Cut Rate Stores, 123 N.J.Eq. 40,
196 A. 683 (Chancery, 1937} ; c¢f. also Hunter Baltimore Rye Distillery, Inc v.
Bloomingdale Bres., Inc, suprg note 19
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did not contain a provision covering wholesale {ransactions, or
gales to dealers, but only soles by retailers to consumers.**

Prior to the fair trade laws, it was not unusunal for catalogs
and price lists to contain the expression “suggested retail price,”
for sales below which the producer could refuse to sell. An agree-
ment to adhere to a minimum price schedule being necessary
under the fair trade acts, the use of so-called “suggested prices”
or “price policies” without a contract is not sufficient to avail
onegelf of the benefits of the act.>® However, this does not mean
that the use of the word “suggested” prevents the prices named
from being the minimum prices below which the buyer has
agreed not to sell. As in other contracts, the intention of the
parties is the controlling factor; and it has been held that bind-
ing minimum prices are established by a price list captioned
“Suggested Resale Price,” sent out in conjunction with fair
trade agreements and bearing a statement that it was “issued
pursuant to fair trade agreements of this Company.”*

As in other contracts, it is, of course, necessary that the
agreements be sufficiently definite and certain, and these are

22, Lucien Lelong, Inc. v. H. Mohr & Co, Inc, 169 Misc, 560, 8 N, Y. S.
(2d) 131 (Sup. Ct., 1938) affirmed no opinion 257 A. D, 820, 12 N. Y. 5. (24)
908 (First Dept., 1939); ¢f. also Office Machine Dealers Association of New
York, Inc. v. L. C. Smith & Corona Typewriters, Inc., 105 N, Y. L. J. 131, Col
7, Jamuary 9, 1941 (Swp. Ct.)

23. Magazine Repeating Razor Co. v. Weissbard, 125 N.J.Eq. 593, 597, 7 A,
(2d) 411, 413 (Chancery, 1939) ; Schenley Products Co. v, Frankfin Stores Co.,
122 N.J.Eq. 69, 192 A, 375 (Chancery, 1937) reversed on other groumds, 124
N.J.Eq. 100, 199 A, 402 (Errors & Appeals, 1938); Charmley Drug Shop v.
Guerlain, Inc, 113 Fed. (2d) 247 (C. C. A. 3rd, 1940) reversing 31 Fed. Supp.
410 (D. N. J. 1940).

24. Hiram Walker, Inc. v, Goldman, C. C. H. Trade Regulation Service,
8th Ed, Vol. 3, Par, 25,137 (Wisconsin Circnit Court, Milwavkee County, April
1, 1938). The court not only relies upon the wording of the price list, but in
addition refers to the fact that the retailers who had signed contracts had regarded
the prices as the minimum prices and that, therefore, a practical construction had
been given to the contracts which were binding upon the defendant, as a non-
signing retailer,
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important considerations to be borne in mind when a price
gchedule involves allowances for trade-ins,®®

The statutes provide that the unfair competition congigts in
wilfully and knowingly selling below the stipulated price.®
From this it would seem clear that the producer may stipulate
minimum prices; indeed, this is the very purpose of the law and
the contract. In a very recenf case in the U. 8. District Court
for Louisiana,® it appeared that the manufacturer had provided
in its fair trade contracts that the retailer would not sell any of
the manufacturer’s commeodities at a price “less than the mini-
mum retail sale price or resale price in effect at the time of the
sale for such” commodity. Surprisingly enough, the court held
that such a contract was not contempiated within the terms of
the Louisiana Fair Trade Act for the reason that that Act per-
mitted contracts which provide that the buyer will not resell
the commodity “except at the price stipulated by the vendor.””*
It would seem that the conrt fails to appreciate the purpose of
the fair trade act. The act is primarily concerned with allowing
a contract for prices below which the trademarked article will
not be sold, and eliminating unfair price-cutting competition,
and its attendant evils. It was not the purpose of the fair trade
acts to freeze prices, but to permit a party, who so desires, to
eatablish a level below which prices should not fall. The use of
the word “stipulated” in the statutes does not preclude setting
a “stipulated” minimum price. By common rules of construe-

25, For g situation involving trade-ins see Schimpf v, R, H, Macy & Co., 166
Mise. 554, 2 N. Y, 5. (2d) 152 (Sup. Ct. 1937} ; reversed memorandum opinion
254 A. D. B35, 6 N. Y. S, (2d) 328 (First Dept., 1938); cf. also Ray Kline, Inc.
v. Davega-City Radio, Inc,, 168 Misc, 185, 187, 4 N. Y. S, (2d) 541, 543 (Sup.
Ct., 1938).

26, See sec. 56:4-6 N. J. Act, supra note 1.

27. Mennen v, Krauss Ltd, 37 Fed. Supp. 161 (E, D. La, New Orleans Div,,
1941},

28. C}. the same language in the N. J. Act; see sec, 56:4-5, subdivision 1(a)
and 1({b), supre note 1.
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tion, it would seem clear that the gtipulated minimum prices are
the stipulated prices, for selling below which there is a cause of
action by an injured party. The statute is remedial, and should
be given the construction which will effectuate its purposes. The
position taken by the District Court of Louisiana would seem
to be wrong in principle.

The court should take cognizance of the common {rade prac-
tices as to notification of price changes. As in other contracts,
the agreement may consist of more than one document or of a
major instrument and schedules or lists. Thus, the body of the
contract need not include the prices if they are adequately re-
ferred to and identified, and it has been held sufficient to des-
cribe the prices as those set out in the catalogs or price lists
issued by the producer or wholesaler from time to time.2?

There need not be correlation between the price of a certain
quantity and the same amount split into fractions, For exam-
ple, a manufacturer of an item such as perfumes, wishing to
preserve the high quality reputation of the product and desir-
ing that none of it should be sold for less than a certain sum,
gtipulated that for an ounce or less of the perfume the price
shall be fifty cents. A retailer purchased the perfume repack-
aged in small vials, each of which contained less than one-fifth
of an ounce, and sold the small vials separately at ten cents
each. The combined selling price of each five vials made the
price of the perfume contained therein more than fifty cents per
ounce; but in selling the vials separately the price was less than
fifty cents for a quantity of less than an ounce. The produacer
was permitted to enforce the price restriction imposed by him
for the fractional quantities sold separately.?® The practice of

20, Schil v. The Remington Putnam Book Company, 17 A, (2d) 175, 181
(Md. Court of Appeals, 1941).

30. Lentheric, Inc, v. W, T, Grant Co,, 257 A.D. 348, 13 N. Y. S. (2d) 19
(First Dept. 1939) aff’d no opinion, 282 N. Y. 638, 25 N. E. (2d) 982 (1940).
Accord :~—Lentheric, Inc. v. F. W. Woolworth Company, 338 Pa. 523, 13 A. (2d4)
12 (1940} ; aff’g, 35 Pa. D, & C. 572 (1939} ; Lentheric, Inc. v. F. W. Woolworth
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the retailer in selling less than an ounce at below the manufac-
turer’s stipulated price for such a quantity injured the good
will value of the trademark by cheapening it in the minds of the
public. The court observed that to permit the retailer to engage
in this practice would in effect circumvent the very purpose of
the fair trade act, that is to protect the good will of the pro-
ducer.®

Some fair trade acts specifically provide against the violation
of the price restriction by the giving away of premiums with
fair trade merchandige.*® The preminm gquestion, in the absence
of any specific reference in the statute, was considered in Bris-
tol-Myers Compeny v. Litt Brothers, Inc.,»® ariging under the
Fair Trade Act of Penngylvania. It appears that the defendant,
a retailer who had not signed a fair trade contract, engaged in
the practice of giving away trading stamps which, when a num-
ber had been accumulated representing $99.00 in purchases,
were redeemable for a premium having a retail value of $1.75.

Co, C. C. H. Trade Regulation Service, 8th Ed, Vol 3, PP 25419 (Calif.
Superior Court, Los Angeles County, March 29, 1940); F. S. DeVoin v. W. T.
Grant, C, C. H. Trade Regulation Service, 8th Ed, Vol 3, Par, 25106 (Calif,
Supetior Court, Los Angeles County, Febroary 11, 1938).

31. Lentheric, Inc. v. W, T. Grant Co., supra note 30. In Guerlain, Inc. v.
F. W. Woolworth Co., 170 Misc. 150, 9 N. Y. 5. (2d) 886 (Sup, Ct. 1939) a
preliminary injunction was issued, but on the final hearing (171 Misc, 990, 14
N, Y. S. [2d] 163) the court, while recognizing the controlling effect of the
decision in Lentheric, Inc, v. W. T, Grant Co., nevertheless dismissed the com-
plaint on the ground that no damage was shown. In the Gramt case other dealers
had complained to the plaintiff that the practice of selling in small vials was
damaging the high quality and reputation of plaintiff’s products and injuring
their business.

32. See, for example, the Virginia statute. Cf. also Ed. Schuster & Company,
Inc. v. Steffes, 295 N. 'W. 737 (Wisconsin Supreme Court, 1941) holding con-
stitutional a Wisconsin statute prohibiting giving away premiums in connection
with the resale of any goods with knowledge that its resale price has been fixed
by the producer or distributor when the resale price less the redemption value of
the premium is below the fixed or established price; violation of this provision
subjects the offender to a penalty of fine or imprisonment.

33, 336 Pa. 81, 6 A. (2d) 843 (1939) aff'g 33 Pa. D. & C 52; 530 (1937).
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The practice had been engaged in by the defendant for a num-
ber of years. The stamp book had the legend, “Yellow trading
stamps are not gomething for nothing but something instead of
nothing—A discount for the money you spend with the store-
keeper” ; also, “Refusing to take yellow trading stamps from
the storekeeper is like forgetting your ehange—Always ask for
them.” In affirming the lower court’s denial of an injunction,
the Pennsylvania Supreme Court held that fo violate the act
there mugt be a direct cut in price or a device which was pal-
pably a subterfuge for the purpose of circumventing the law, and
that such was not the case with the trading stamps in the io-
stant suit. Further, the court felt that there was no damage
shown by the plaintiff because, assuming that all purchases
were confined to plaintitf’s products, the amount by which the
price would be reduced would be extremely small (four-tenths
mills on a twenty-five cent purchase). As is pointed out in the
dissenting opinion, however, the fact that the stamps were of
small value is immaterial. It remaing that there is a reduction
in price not available to competitors strictly observing the stipu-
lated price, Further, as is disclosed by the dissenting opinion,
the cuogtomers evidently thought the stamps of value judging by
the high percentage which were redeemed.®

The point of view expressed in the dissent was followed in
the California case of Weco Products Co. v. Mid-City Cut Rate
Drug Stores.® Here the retailer gave away, with any purchase

34. The lower court made reference to the fact that amendments had been
introduced in other states to specifically cover trading stamps, thercby indicating
that the proponents of the fair trade act were not 400 sure of their position that
the act preclyded trading stamps from being given away in connection with the
fair trade merchandise. As to the weight to be given to this argument, the dis-
sent in the Supreme Court (id. page 99, Pa, page 852, A, (2d) rightly quotes
from Justice Holmes in U. 5. v. Sicho, 262 U. S. 185, 169, 67 L. Ed. 925, 927,
that “there is no canon against making explicit what is implied, and adding a
little emphasis to the endeavors to make the proposition broad”

35. C. C. H, Trade Regulation Service, 8th Ed.,, Vol, 3, Par, 25477 (Superior
Cowrt, Los Angeles County, June 21, 1940).






