
ALIMONY PENDENTE LITE IN NEW JERSEY

As the title indicates, the problem discussed in this paper
shall be confined solely within the limits of the subject ali-
mony pendente lite, or temporary alimony, as it is sometimes
called.1 It is an award of a sum of money2 to the wife during
the pendency of a divorce action, whether it be for an absolute
divorce or an annullment action, or judicial separation, as dis-
tinguished from permanent alimony, an award made to the now
ex-wife after the dissolution of the marriage by a court of com-
petent jurisdiction, or a wife judicially separated from her hus-
band.

The theory upon which an award of alimony is made is that
the husband has a common law obligation and duty to support
his wife,3 which obligation he can not abandon.4 Since alimony
therefore is nothing more than a decree of a court ordering the
husband to continue to perform his common law duty to sup-
port his wife, it is necessary that such an^ award be predicated
upon the relationship of husband and wife. It is also essential
to such to an award that the marriage of the parties be admitted
or proven before the court should undertake to make an award
of alimony. Pfima facie proof of the existence of such a rela-

1. Henceforth the term alimony ipendente lite-whenever used in this paper- will
he referred to as alimony, unless otherwise noted.

2 Sometimes the courts in decreeing an award^of alimony include in such ̂ in
award an ̂ allowance both for counsel and minor £hildren. Its correct meaning
is as used by the Ecclesiastical Courts—solely for the support of the wife. See
also BISHOP, MARRIAGE AND DIVORCE, sec. 351, Vol 2 (56h ed.).

3. Since the husband ha& no duty to support his wife except at his domicile,
in order for the wife to gef alimony she must show justification or consent of
the husband as to why she is not living withihim. During the jjendency of the
(diiviotce action, it is necessary that the parties ibe living apart. See Marsh v
Macsh, 14 NJ.Eq. 315, 318 (1862); Chapman v. Chapman, 25 N.J.Eq. ^94, 395
(1874); Westerfield v. Westerfield, 36 N J E q 195, 196 (1882).

4 White v. White, 87 NJ.Eq 354, 100 Atl 235 (1917) states that the hus-
band can not contract out of this duty, which is imposed on him by law.
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tionship is sufficient. As one writer explains it: "An obligation
to pay alimony will not be enforced unless the very status which
occasions and justifies it is sought to be or is actually impaired."

A brief survey of the historical development of this subject
will tend to clarify the very basis of this type of an award. The
Ecclesiastical Court or the Spiritual Court, as it was some-
times called, was the only court in England5 having jurisdic-
tion to grant a divorce,6 and as an incident of this power it
would make an award of alimony. Under the Ecclesiastical
Court practice an award of alimony was made only in favor of
the wife in an action for divorce mensa et thoro, whether she
be the plaintiff or the defendant in the action. Furthermore, it
could be granted only as an incident to an action for divorce
mensa et thoro having no separate or independent significance
of its own. In short, the aggrieved wife could not, no matter to
what extent her desperation may have been, come into the
Ecclesiastical Court and pray for an allowance of alimony with-
out at the same time asking for a divorce mensa et thoro.7

"Under the unwritten law of the Ecclesiastical Court, ali-
mony was a money judgment against the person of the husband8

and was payable in instalments, thus carrying out the notion

5. The Matrimonial Causes Act of 1857 set up a new court to 'hear divorce
actions known as the Divorce and Matrimonial Causes Court. However, it may
be mentioned at this point that during ithe period of the Commonwealth, of Eng-
land, the Ecclesiastical Court was abolished and the Equity Court was expressly
authorized by articles in their commission to decide causes of alimony. See BISHOP,
MARRIAGE AND DIVORCE, sec. 353, Vol, 2 (5th ed)

6. Prior to the Matrimonial Causes Act of 1857 the only possible type of
judicial divorce was a divorce mensa et thoro, which today is known as a lim-
ited divorce or judicial separation.

7. The wife was left to her common law right of pledging her husband's credit.
8. "It is to the advantage of the husband as well as the wife, that the wife

be given temporary alimony for he is liable at common law for necessaries fur-
nished the wife during the pendency of the suit for divorce, the same as though
it was not pending. Therefore,- if Ihe pays temporary alimony he is relieved of
further responsibility from the time temporary alimony was decreed"—BISHOP,
MARRIAGE AND DIVORCE, sec. 401 (5th ed.).
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that it was in enforcement of the husband's duty of support."9

Therefore, an order of the court to the husband to pay his wife
alimony is a decree in personam, although the divorce proceed-
ing itself is considered as an in rem procedure.

In the United States some jurisdictions have held that even
in the absence of a statute empowering the Equity Courts with
jurisdiction over such matters^ the Equity Courts could compel
the husband to continue to support his wife by ordering him to
pay her alimony. In such jurisdictions it has been held that a
divorce statute is not necessary to permit the Equity Court to
award a wife alimony. Tha reason advanced for assuming this
jurisdiction is the old equity court standby—inadequacy of the
legal remedy. Another reason advanced is that if the wife is
not given this relief by the court of equity, we would be com-
pelling her to seek a divorce when in part she may be unwilling
tado so, and therefore to allow an independent suit for alimony
is desirable for it tends to discourage suits for divorce.

The Court of Equity of New Jersey has repeatedly stated
that the law of the Ecclesiastical Courts of England is not a
part of the common law of this state. It has also been repeatedly
stated by our equity court that it did not inherit jurisdiction
t>ver divorce matters and its related incidents from the Chan-
cery Courts of England because the Chancery Court of England
had no jurisdiction over divorce actions.10 Our equity court not
Ibeing the prototype of the Ecclesiastical Court, nor inheriting
anything from the English equity court in this particular field,
it has maintained the position that it is without original juris-
diction over cases involving the litigation of matrimonial af-
fairs.11 Under suchr a state of facts whatever power our equity
-court has to grant a divorce, and award alimony is purely statu-

9. VERNIER, AMERICAN FAMILY LAW, p. 283, Vol. 2.

10. See footnote 5.
11. Margarum v. Margarum, 57 N.J.Eq. 249, 41 All. 357 (1898), Equity Court

lias no jurisdiction under its general equity powers to make a decree for support
laecause of the husband's failure to maintain his wife.
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tory.12 However, in spite of the frequent statements of the court
that it is without original jurisdiction in cases dealing with
alimony and divorce it must be kept in mind that many of the
practices of the Ecclesiastical Court have become part of the
x*ules of procedure and practice of our equity court once it was
given by statute the power to grant divorces.

In the year of 1794 the legislating body of New Jersey enacted
the first divorce statute in the state. It may be stated here that
ever since that date alimony has been awarded as an incident to>
an action for divorce.18 The equity court having been given
jurisdiction over divorce actions, it would seem to follow as a
consequence of such jurisdiction that it would have power to
award alimony as an incident to the divorce action without the
aid of an independent statute covering the question of ali-
mony.14 Although this appears to be the most logical deduction
which could be made based on the enactment of a divorce
statute, yet it is not the one which has been most consistently
followed by the equity court.15 The answer to this question has
been laid to rest by the statute of 1902 and subsequent statutes
covering divorce by including the phrase, "pending a suit for

12. Yule v. Yule, 10 N.J.Eq. 138, 144, 145 (1854); Rockwell v. Morgan,
13 NJ.Eq. 119, 120, 121 (1860). In the case of Yule v. Yule, 10, N.J.Eq. 138,
144 (1854) an exception to the rule that equity's power is purely statutory is
in a situation where the husband without justification abandons his wife or where
he is separated from his wife and fails to provide for her. It is not, however,
a real exception Jbecause the statute in force at the time of this case provided
for this so-called apparent exception. See BISHOP, MARRIAGE AND DIVORCE, sec.
357 (5th ed.); Lynde v. Lynde, 54 NJ.Eq. 473, 35 Atl. 641 (1896); Anshutz
v. Anshtrtz, 16 NJ.Eq. 162 (1863).

13. Today the question of divorce and allowance of alimony is governed by-
section 2:50-37 of the Revised Statutes, which was section 25 under the Act of 1907.

14. See VERNIER, AMERICAN FAMILY LAW, Vol. 2, p. 309.

15. See Porter v. Porter, 15 NJ.Eq.Misc. 691, 194 Atl. 792 (1937) in which
case it was held that the jurisdiction of the Court of 'Chancery to award alimony
is purely statutory. See also Wigder v. Wigder, 14 NJ.Misc. 880, 188 Atl. 235
(1936). In the face of these two recent cases the court in the years prior to»
the enactment of the statute of 1902 granted alimony in an action for divorce,
although the divorce statute made no reference whatsoever to alimonv.
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divorce and nullity, or after decree of divorce, it shall be lawful
for the Court of Chancery to make such order touching the ali-
mony of the w i f e . . . "

Section 2:50-37 of the Eevised Statutes provides for the
methods of enforcing an award of alimony. The court may re-
quire the husband to give security so as to assure the court that
he will duly perform the order, but if he should fail or refuse
to do so it is within the power of the court to order an immedi-
ate sequestration of both his real and personal property as an
assurance to the wife that the court order will be carried out,
This section also permits the court to enforce its order "By such
other lawful ways and means as is usual, and according to the
course and practice of the Court of Chancery." "Within this
latter category open to the court are such means as the appoint-
ment of a receiver; or an injunction16 enjoining the husband
from selling, conveying or giving away his property; or setting
aside a conveyance fraudulently made by the husband;17 or by
contempt ;18 or by execution ;19 or a lien may be created on the
husband's property as each instalment falls due provided the

16. This relief is given whenever the conveyance is made in anticipation of
or during the divorce action. The wife must show .that a decree for alimony-
will be practically worthless and unenforceable unless the husband be restrained
from conveying away his property for itlhe purpose of defeating her claim to
alimony. This injunction is only temporary and will terminate upon the entry of
the decree of alimony provided the husband gives security for the payment of
the award. See Anshutz v. Anshutz, 16 NJ.Eq. 162 (1863). This method is
used in New Jersey since there is no statute declaring such a transfer of property
void, if such a conveyance was made with tfbe intent to defeat the wife's claim
to alimony.

17. David v. David, 111 NJ.Eq. 493, 501, 162 Atl 583 (1932); Clark v. Clapk,
13 N.J Misc. 49, 176 Atl. 81 (1935); Finn v. Finn, 26 NJ.Eq. 290 (1875).

18 Adams v. Adams, 83 Atl. 190 (N.J.Ch. 1912). The husband's obligation
to support his wife is not considered a debt, and therefore the use of contempt
proceeding for the enforcement of alimony payments is not unconstitutional. See
^Iso note in 12 COL. L. R. 638. However, it is within the discretion of the court
whether or not contempt proceeding will foe permitted against a defaulting hus-
iband. Elower v. Flower, 49 Atl. 58 (NJ . 1901). See Lief v. Lief, 14 NJ.Misc.
27, 178 Atl. 762 (1935). During an appeal from an order of alimony, the court
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decree was filed in the office of the Clerk of the Supreme Court.20

A decree of alimony is considered as a debt of record just as
any other money judgment, and the wife as a consequence occu-
pies the position of a judgment creditor with all the rights of
a person occupying such a position.21 A writ of ne exeat is
another means open to the court by which it can prevent its
orders from becoming ineffective. The writ restrains the hus-
band from leaving the state until he has given adequate security
for the due performance of the court's order. The court may
issue such a writ even before a decree of alimony has been
rendered, provided the wife introduces sufficient proof of the
husband's intent to leave the jurisdiction.22 However, if the
court had no jurisdiction over the subject matter or the parties
at the time the writ was issued such issuance is improper and
will be set aside on application by the husband for such pur-
pose.28

An assignment of the wife's right to future instalments of
alimony is ineffective because the claim is held to be a personal

will not permit the husband to be declared in contempt. See Robinson v. Robin-
son, 86 NJJEq. 165, 92 Atl. 94 (1934) ; Bourgeais, 108 NJ.Eq. 598, 156 Atl.
2 (1931). See also 8 A. L. R. 1156.

19. Cohen v. Cohen, 15 NJ.Misc. 666, 667, 194 Atl. 257 (1937). "If the defend-
ant had the ability to pay the sums he has not paid, it seems that execution would
have compelled the payment."

20. Section 2:29-58 of Revised Statutes. The statute declares judgment to be
a lien on the real estate of the husband, and the ©aunt construes an award of
alimony to be a judgment within the statute. See Warren v. Warren, 92 NJ.Eq.
334, 112 Atl. 729 (1921) in which case the court declared that a money Judgment
of equity has by statute the force and effect of a judgment at law, and a decree
of alimony fastens to the property, as a Hen as it occurs; Stay v. Stay, 41
NJ.Eq. 370, 2 Atl. 638 (1886); Vreeland v. Jacobus, 19 NJ.Eq. 231 (1868).
Alimony not yet due is not a lien on the husband's property because court says
it does not as yet resemble a judgment at law.

21. Vreeland v. Jacobus, 19 NJ.Eq. 231 (1868).
22. Yule v. Yule, 10 NJ.Eq. 138 (1854).
23. Anshutz <v. Anshutz, 16 NJ.Eq. 162 (1863) ; Elmendorf v. Elmendorf,

58 NJJEq. 113, 44 Atl. 164 (1899); Dithmar v. Ditihmar, 68 NJ.Eq. 533, 59
Atl. 644 (1905); Keirigan v. Keirigan, 15 NJ.Eq. 146 (1862).
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one.24 An adjudication in bankruptcy does not excuse the hus-
band from his obligation to pay alimony, accrued or future
payments.25

In the marital proceeding, whether such proceeding be for
a judicial separation or a dissolution of the bonds of matrimony,
it has always been held that it is within the discretion of the
Chancery Court to determine upon the required amount of evi-
dence presented26 whether or not the wife in the particular case
is entitled to have granted to her by court decree an allowance
of alimony.27 Although it is entirely a matter of discretion on
the part of the court, it is nevertheless guided in the exercise of
this power by certain well defined rules of law and procedure.
The factors which guide the court in the exercise of this power
will be discussed in other parts of this article.

The amount to be awarded to the wife is also within the dis-
cretion of the court,28 and it is not reversible unless there was
a manifest abuse of its discretionary power.29 An abuse is
shown by the fact that the allowance of alimony was decreed
in the total absence of evidence of the husband's financial abil-
ity. However, the amount awarded is always less than the
amount which would be awarded had it been a question of
permanent alimony. This is so because alimony is granted with-

24. Lynde v. Lynde, 64 N.J Eq. 52 Atl 694, 736 (1902); Irwin v. Irwm,
98 NJ.Eq. 454, 457, 131 Atl. 304 (1926). The reason offered is that it would
defeat the purpose of an alimony award. "The right to future instalments of
alimony is a personal one and in no sense a -property right, a right in its nature
not susceptible of either enjoyment or assignment by her in anticipation."
"Greenberg v. Greenberg, 99 NJ.Eq. 461, 467, 133 Atl. 768 (1926). The same
reasoning does not apply to accrued alimony because the purpose for which it
hasl>een awarded lhas been accomplished in some way. See^ 12 COL. L. R. 638.

25 See 39 A.L.R. 1283, 1284, 1288.
26. Glasser v. Glasser, 28 NJ.Eq. 22 (1877).
27. Amos v. Amos, 4 NJ.Eq. 171 (3 Green's Rep 1842) ; Streitwolf v. Streit-

wolf, 58 NJ.Eq. 57a (1899).
28. Marker v. Marker, 11 N J Eq 256 (3 Stockton's Rep 1856)
29 Marker v. Marker, 11 N J Eq 256 (1856)
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out a full consideration of the merits of the controversy,30 and
merely intended as temporary support for the wife. Therefore,
the amount awarded her should be limited to the actual needs
of the wife so as to permit her to live comfortably during the
pendency of the proceeding. In the case of Germond v. Ger-
mond81 Chancellor Walworth said: "As a general rule, to guard
against any abuse of the privilege of the wife to obtain a tem-
porary support pending a suit for divorce or separation, and
to prevent the bringing of improper suits for the mere purpose
of obtaining a support during a protracted litigation, the tem-
porary alimony must be limited to the actual wants of the wife32

until the termination of the suit in her favor establishes the
fact she has been abused and is entitled to a more liberal allow-
ance."

While the parties are cohabiting as husband and wife, the
determination of the amount the wife is entitled to receive is to
a great degree within the husband's discretion. However, when
cohabitation ceases, as necessarily must be the situation when
an action for divorce is pending, the amount to be awarded is
no longer within the husband's discretion. Some courts in de-
termining the amount to be awarded take into consideration
possible inheritances of the husband.33 Bishop believes the
source of the husband's income should be the determining factor
in arriving at the amount to be allowed. The New Jersey cases
consider the earning capacity, present and future,34 station in

30. Finn v. Finn, 26 NJ.Eq. 290, 293 (1875) ; Streitwolf v. StreitwoK, 38
NJ.Eq. 570, 574 (1899). In Dougherty v. Dougherty, 8 N J.Eq. 540 (1851),
the court went into the merits. This is contra to the general rule. See BISHOP,
MARRIAGE AND DIVORCE, sec. 403 (5th ed.).

31. 2 Paige 643.

32. Amos v. Amos, 4 NJ.Eq. 171 (1842).

33. See 66 A.L.R. 219. No New Jersey cases cited in this note.

34. Finn v. Finn, 26 NJ.Eq. 290.
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life.35 age and social conditions of the husband and wife.36

In a dictum in the case of Amos v. Amos37 the court believed
that a wife who was the defendant in a divorce action did not
have as just a ground for expecting an allowance of alimony,
as when she was the plaintiff in the action. The court, however,
went on to qualify this statement by adding that in either case
the court at its discretion can make an allowance to the wife.
This dictum was soon discarded38 as air ill advised rule to use.
As the cases now stand the court no longer places a premium
on the fact that the wife is the plaintiff or the defendant in the
action, but rather looks to the evidence as presented by the
parties to guide it in the exercise of its discretion.

The question of whether or not the wife was in a position to
support herself in the absence of an allowance of alimony was
never an acute one until after the passage of the Married
Women's Act of 1852.39 The Married Women's^ Act in no way
relieves the husband of his common law duty to support his wife
during the continuance of the marriage, which includes the
time of the pendency of a divorce action. Prior to the date of
1852 a wife had no legal capacity to hold legal title to property
in her own name. This was a common law rule which by its
operation would leave a married woman, destitute if during the
marital litigation no provision was made by court decree re-
quiring the husband to support her. The upshot of this common

35. Station of life simply means the style in which the parties have lived
during cohabitation, and not how they could have lived had they wanted to live
according to their means.

36. Marker v Marker, 11 NJ.Eq 256 (1856).
37. 4 N J E q . 171, 172 (1842).
38. Johnson v Johnson, 4 NJ . LJ . 241 (1881. "Even though the-wife is the

defendant and she aipplies for alimony in a suit brought Iby the husband for
divorce, she is entitled to it as a matter of course" The term "as a matter of
course" should not be interpreted to mean "as a matter of right." It isr simply
a discretionary power trf the court, although as a matter of fact it is granted
freely on proof of marriage and pendency of the divorce action See 24 L R A
137; 21 L R A 310; 10 L.R.A. 568.

39. 2 Revised Statutes 37:2-12 (1937)
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law rule in the years prior to 1852 was for the courts to state
the position of the wife without the wink of an eye lash as that
of a privileged suitor40 in the sense that if she had made out a
proper case or defense, depending on whether she was the plain-
tiff or the defendant, the court would make an award of alimony
almost as a matter of course, since the problem of independent
means of the wife was hardly if ever present. However, since
the passage of the Married Women's Act the independent means
of the wife is a factor to be taken into consideration by the court
whenever confronted with the question of an award of alimony.
One should not, however, confuse the purpose and result of this
legislation. The enactment of'this statute created the capacity
henceforth for a married woman to own and to hold property in
her own name, but did not vest title to any property in her.
Nevertheless, the validity of the former argument that the wife
is entitled to alimony practically as an absolute right41 can no
longer be made with all its former vitality. It is now necessary
to prove, besides injury and a meritorious cause of action, the
necessity of financial aid.42 In short, the Married Women's Act
has changed the rule of common law, imparting to a married

40. Marker v. Marker, 11 NJ.Eq. 256 (3 Stockton's Oh. Rep. 1856). In this
case the husband was suing for an absolute divorce on the grounds of five years
desertion. The wife filed a petition for temporary alimony. The court found the
wife to have been justified in leaving her husband because of his adulterous con-
duct. The oourt on p. 258 said: "In a suit between husband and wife, whether
the wife be the complainant or defendant, as a general rule, the wife, as a (privi-
leged suitor, is entitled to costs and alimony." Though the case came up after
1852, there is justification for the statement made by the court because the
parties were married before 1852, and therefore all the property was held iby ttie
husband. See also Amos v. Amos, 4 NJ.Eq. 171 (1842). The court on (p. 172
said: "The court has always found it necessary to aid the wife in the prosecution
of the suit, the husband having the whole estate."

The writer has been unable to find any divorce actions in which the problem
of "sole and separate estates" was raised.

41. At common law temporary alimony was considered practically as an
absolute right, because it was given as a matter of course.

42. Westerfield v. Westerfield, 36 NJ.Eq. 195; Wittlinger v. Wittlinger, 13
NJ.Misc. 349, 178 Aitl. 97 (1935).
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woman the right of ownership and disposition of property which
she may have at the time of her marriage, or which she may
acquire at sometime tluring coverture. As a result whenever,
the wife files an application for alimony the question of whether
she has property or income independent of her husband's will be
considered, and the court will exercise its discretion in the
allowance of alimony in the light of financial ability43 of the
respective parties.44 If the wife has suitable means of support,
there is no reason for granting her alimony.45 No broad general
rule can be laid down, for each case will depend for its determi-
nation on its own particular facts, and circumstances plus the
discretion of the court.

Where the wife has separate property but the income from
which is not sufficient to maintain her in the station of life to
which she had become accustomed during coverture, the vexing
problem arises as to whether or not she should be required to
sell or mortgage the corpus or such part of it as will be neces-
sary for her support before she can be permitted to call upon
her husband for alimony. If we require her to sell or mortgage
the corpus, we may^ thereby be forcing her to do so at a price
not commensurate with the value of the property because of the
urgency of the situation. Therefore according to the better view
this is unnecessary46 because of the practical injustice which
will result from such a step, and therefore it is not unfair in
such a situation to require the husband to pay her alimony.

43. Westerfield v. iWesterfield, 36 1SS.J. 195 (1882)—the wife's application
for alimony denied because evidence shows her income to foe $140^ a year, and
the husband's is only $500 a year. See also Suydam v. Suydam, 79 N.J.Eq. 144,.
80 Atl. 1057 (19113; Finn v. Finn, 26 N.J.Eq. 290 (1875).

44. The poverty of the husband should not be a material fact, if Tie is able
bodied. Non-income producing property owned by the wife should not defeat
her application for alimony.

45. The fact that -the wife's parents are in a position to support her will not
excuse the husband from paying alimony.

46 Bishop on Marriage and Divorce (6th ed ) vol. 2, p. 392.
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In Westerfield v. Wester ft eld*7 the court said: "When the rea-
son on -which the old rule rested (that the husband had the
wife's property) no longer exists and when the reason of the
law ceases, the law itself ceases." As broad as that statement
is, that is how limited its application should be.' It should be
confined to cases in which the wife has a sufficient income of
her own,48 and not as a rule resulting from the passage of the
Married Women's Act. In the case under discussion the Chan-
cellor properly exercised his discretion in denying the wife ali-
mony because her income was three times the amount of the
husband's income. Therefore, on the facts of the case his state-
ment was a justifiable one.

The more inequitable view is expressed in the case of Anthony
v. Anthony49 that if the wife possessed property which she ought
to sell, then it would be her duty to do so and thereby relieve
the husband of his duty to support her during the pendency of
the divorce suit. The court excluded from this class such things
as clothes and jewelry.

Where a wife has some income, but which amount is not
sufficient to support and maintain her properly during the
pendency of the divorce action, it is generally held that it is
proper for the court to compel the huusband to contribute an
amount which, together with the wife's income, will be suffi-
cient to support her in the required style.50 I t is no more than
fair that equity in good conscience should require the husband
to devote part of his income so when added to the wife's it will
be adequate enough to insure comfort to her during the litiga-
tion.

47. 36 NJ.Eq. 195, 197 (1882).
48. Venbeeck v. Verbeeck, 93 NJ.Eq. 17, 115 Atl. 136 (1921)—-the wife sup-

ported herself; she was also guilty of laches. Parker v. Parker, 2 NJ.Misc. 1052
(1924); McPherson v. MoPherson, 9 NJ.Misc. 4, 152 Atl. 646 (1930); Finn v.

• Finn, 26 NJ.Eq. 290 (1875)—the court iook into consideration the amount the
wife may be reasonably expected to derive from her separate estate.

49. 9 N J . LJ . 369 (1886).
50. Perkins v. Perkins, 42 Atl. 326 (NJ.Eq. 1899).



82 NEWARK LAW REVIEW

In the case of McEwen v. McEwen*1 the wife, the plaintiff,
filed a bill for divorce on the grounds of abusive and ill-treat-
ment. The action was begun on August 26,1854, and on August
31, 1854, the defendant was by court decree declared to be
legally insane. Soon thereafter the wife filed a petition request-
ing an award of alimony. After due consideration of the matter
the court denied the plaintiff an award of alimony, although on
the facts of the case the wife was entitled to alimony putting
aside, momentarily the question of the husband's insanity. The
primary reason the wife's petition resulted in a negative reply
from the court was the feeling that to make an award of ali-
mony would cause undue embarrassment should an attempt be
made to enforce it, nor would a court feel justified in allowing
contempt proceedings to be instituted against a person in the
defendant's position. The subsidiary reasoning seems to lie in
the realm of fault, something which the court did not feel justi-
fied in imputing to an insane person. The only rationalization
for the decision in, this case in the light of the law on the sub-
ject of alimony and liability of an insane person for his torts
lies in the emotional reaction of a feeling of pity for a person
such as the defendant in this proceeding.

It is important to bear in mind that the decision of the
McEwen case applies only where the husband was insane at the
time of the commission of the alleged acts.52 It is no defense to
the husband, if at the time of his acts of cruelty he was actu-
ated merely by insane delusions.58 This is a limitation on the
harsh rule of the McEwen case.

The court could have required the posting of security for the
duefperformance of the decree, and thus avoid the question of
undue embarrassment in the enforcement of its decree, and at
the eame time award the wife the relief she justly deserved. If

51. 10 NJ.Eq. 286 (2 Stockton's Rep. 1854).
52. 14 Va. LJ . 312.
53. Smith v. Smith, 33 N.J.Eq, 458 (6 Stewart 1881).
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the husband was the owner of property, this could have been
posted as security. This is a suggestion offered as a means of
getting around the result reached in the McEwen case.

As the matter now stands on the books, the McEwen case
being the only case in New Jersey on the precise point involved,
it must be recognized as an exception to a well established rule
that a husband who is shown to be clearly at fault is under a
duty to support his wife during the pendency of a matrimonial
proceeding.

The husband being under a legal duty to support and main-
tain his wife, in addition to his duty to society to do so, a pre-
sumption is raised that she is entitled to it, until such a time
as is shown that she has forfeited her right thereto.54 "Since in
a technical sense, at least, almony is a money decree against the
husband's person, to supply the wants of his wife,"55 her lack
of good faith in prosecuting the action will result in a forfeiture
of this right.56 Alimony being a matter within the court's discre-
tion and not an absolute right in the wife,57 the element of good
faith is a very important factor for the court's consideration.58

Therefore, a suit commenced by the wife from a motive of
malice or oppression amply demonstrates a total absence of
good faith. In the case of Snydam v. Snydam59 the wife was the

54. 6 A.L.R. 6 annotation on defenses available to the husband to show that
the wife has in some way forfeited her right to support.

55. Vernier, American Family Law, p. 265 (Vol. I I ) .
56. Kirrigan v. Kirrigan, 15 N.J.Eq. 146 (2 McCarter 1862). In this case

the court was not convinced that the wife's suit for divorce was instituted in
good faith, but rather for the punpose of recovering money from her husband
or to compel support. Also the plaintiff was not the defendant's wife because
the defendant had gotten a divorce from the plaintiff in Indiana, in which pro-
ceeding the plaintiff had put in ai general appearance. The plaintiff now alleged,
that the Indiana divorce was gotten by fraud. The court said the Indiana divorce
is to be considered valid until she can clearly prove fraud: Doughtery v. Dough-
tery, 8 N.J.Eq. 540 (1851).

57. Marker v. Marker, 11 NJ.Eq. 256 (1856).
58. Glasser v. Glasser, 28 NJ.Eq. 22 (1877).
59. 79 NJ.Eq. 144, 80 Atl. 1057 (1911).
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^defendant. rShe made an application for alimony, and the court
queries wnether her denial under oath of the charges against
lier must be in good; faith in order to entitle her to Alimony,60

Absence of good faith on the part of the wife may. be shown
by an unreasonable delay in prosecuting the action.61 and if
such be the situation an award of alimony will not be decreed
by the court. An: unreasonable delay in. instituting suit may
slrow that the wife had and still has sufficient independent
means of her own. -

Whenlan action is instituted for the annullmentiof the mar-
riage, a distinction must be drawn between the casesin which
the wife is the plaintiff, and those in which she is the defendant
for the problems thereby raised are essentially distinct and
independent. :

The problem of where the wife is the plaintiff will be ̂ dis-
cussed first. As our fundamental premise it may be stated that
when the wife institutes an action to annul the marriage she is
not entitled to^an award o£ alimony. This is so beeause^she^ is
denying that ajmarital status ever ̂ existed thereby repudiating
the basis on̂  i ^ c l i the husband^s duty to support heri^sts.
Therefore,whenever a wife denies that^ a in^rriage ever existed

idr^^tacksthe validity of the marriage^it follows that^he^ean^
fiot consistently clalni that the defendant is under any .oTbliga- -

(XL Vernier: eaqioressesPtiie same: idea. Be Obelieves.^alimony^should ibe "allojved-
even,-to^a^guiltjf--wife oftttie grounds that3t is jastiBbs easy for her to ifafyer'Of-
lbe,_â ^ charf e on^fheisfate as an innoperit wife^iand also !beieause> iault^ entirely ^
never- all on one side. -Therefore, foe; belieses tiberliuestion oi ;*h* ne#s^ of ^tEe^1

•wiie apd correspoftdiog-iaKlity of the-husi&nd to pay rather tham fauJt^s&uld
be the important3que€tion. -_""-.- " ^ — ~:'--'-• ; r-'. - - - S
: ;61. ^nttion^gv? Anthony, 11 NJ.Eq. 70 (ISSS^^Ii^ wife liyM ^part from"
her husband for fcve years without: anplying= t a ^he^oburt for aidr arid^t©st^s^
therfirst^time sheJias ^.ppliedLtcrthe-eourLifor support̂ Verlbeedc~.Sr.i Vetbeeck,
M J$JMq.CirXimfr fttel v.Ktel, P^N^Eq. W (191P)-in this-Gaje "prior " .
litigation showed t̂hat the;;wife was the desertef7 and the^hu&and in good- faith
had tried to induce her to return, but she hasoorttinued in her refusal to do so.
Her petition:foralimony has not shown a change in attitude towardsTier (husband,
nor on his part towards her, stnce the termination of the prior litigation, j
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tion to support her, as we have already seen for the latter right
to exist, there must be a showing of the existence of the former.62

Where the wife sues for annullment and the evidence shows she
was aware of the incapacity to enter into a lawful marriage, an
award of alimony is properly denied.63

In a case where the wife sues to have her marriage to the
defendant declared void because of some defect which rendered
the marriage voidable, she should be awarded an allowance of
alimony. To allow her alimony in a case of a voidable marriage
is not a deviation from the general rule because until a marriage
has been declared void by the court a valid marriage is in
existence between the parties. The mere fact that the wife
brings suit to have the marriage set aside is not in itself an
assurance that the court will do so. It is beyond question that
in an action to have a voidable marriage set aside an allowance
of alimony should be allowed where the defendant denies the
allegations in the plaintiff's bill. The defendant by denying the
•charges made against him is in effect urging upon the court that
a, valid marriage exists, and if such be his convictions it is not
unfair to order him to pay the plaintiff alimony.

In an action instituted by the husband to annul the marriage,
and the wife in her answer denies the allegations made in the
husband's bill she should be entitled to an award of alimony.64

62. Knott v. Knott, 51 Atl. 15 ( N J . iCh. 1902). Both parties admitted that
a marriage was void ab initio. The court properly denied an award «f alimony.
Case can also go on the ground of improbability of success of proving a lawful
marriage on final hearing. Also see BISHOP, MARRIAGE AND DIVORCE, sec. 8055
(5th ed.).

63. Sinclair v. Sinclair, 57 NJ.Eq. 222, 40 Atl. 679 (1898).
64. Vandergrift v. Vandergrift, 30 NJ.Eq. 76 (1878). The teband is suing

to have the marriage set aside on the ground that the defendant had a husband
living at the time she married him. The court stated: that to deny the wife ali-
mony would prevent her from defending, thereby permitting a bad cause, if such
be the situation, to succeed. Also there is the presumption that the first marriage
has been dissolved by either death or divorce, and until the contrary is proven
the presumption in favor of the validity of the present marriage overrides the
presumption in favor of the continuance of the prior marriage. Also by suing
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In the case of Friedman v. Friedman65 the husband sued to have
marriage declared void on the ground that the defendant had a
husband living at the time of her marriage to him. The defend-
ant in her answer alleges her prior marriage to be invalid be-
cause her former husband had a wife living and undivorced at
the time she married him. The defendant's application for ali-
mony was denied. The plaintiff has sustained the burden of
proof because the marriage in litigation^ is his marriage to the
defendant, which he alleges to be invalid. The defendant on the
other hand attempts to sustain its validity by an allegation of
a prior invalid marriage on her part. The defendant is admitting
the allegations made in the plaintiff's bill, but is seeking to
avoid its consequences by showing a prior invalid marriage.
The plaintiff's allegation of invalidity, has been substantiated
by the defendant's answer, and so the presumption of a mar-
riage between plaintiff and defendant has been overcome. The
burden of proving the invalidity of the prior marriage is upon
the defendant. An analogy may be drawn between this case and
one in which the wife is the plaintiff in ap. action for divorce.
She must make out a prima facie case^ of the existence of a
marital relation before she can become entitled to an allowance
of alimony. Here she need not establish a de jure marriage, but
merely introduce sufficient facts frqm which an inference of a
marital status may arise. This seems to have been the line of
reasoning of the court.

The court having before it an application for alimony as-
sumed such an award could not be made unless the marriage in
question was admitted by the parties. In the absence of such an
admission, an investigation, which in effect is a trial on the

for annullment of the tnarriage the husband is admitting^ a marriage has taken
place, but is seeking to have it set aside because of some legal defect. See also-
Vroon v. Marsh, 29 NJ.Eq. 15 (1878). See article in 18 I I I . L. R. 528, Alimony
Pendente Lite in Annullment and Divorce Cases, wherein the wife is the defend-
ant by R. N. Golding. •

65. 49 N.J\Eq. 102, 23 Atl. 113 (1891).


