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HOW CAN NEW JERSEY GET A NEW CONSTITUTION?

In an article which appeared in this publication three years
ago, we undertook to demonstrate that, despite opinions of
sundry persons to the contrary, it would be perfectly constitn-
tional for the New Jersey Legislature to call a convention for
the purpose of drafting and submitting to the people a new or
revised Constitution. We concluded also that it would not be
necessary for the Legislature first to obtain the consent of the
people for calling such a convention.? In 1940, a special com-
mittee of the New Jersey Bar Association studied and investi-
gated the desirability and feasibility of holding a convention
and produced two reports: a so-called “majority” report, oppos-
ing, and a so-called “minority” report, advocating the calling
of a convention.? The “majority” report held that a constitu-
tional convention would be unconstitutional. It referred to the
opinion to that effect rendered by Attorney-General Edmund
Wilson in 1913, as “a most thorough and convincing opinion,”
by “a brilliant member of our Bar.” The “minority,” on the
other hand, declared that they congidered Mr. Wilson’s opinion
“unsound,” and announced that their stundy of it indicated “that
many of the cases which he cited have either been overruled or

1. Bebont and Kass, The Stadus of Constituisonal Convenitons in New Jersey,
III Unrveesity of NEwark Liw Riview 146.

2. Report of Special Committee on a Constitutional Convention, 63 N.J. L. J.
176. It would appear from a separate statement by Adrian M Unger of the
“minority,” printed at page 178, that the active and eligible members of the
committee were actually evenly divided, four to four.
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are actually anthority for the convening of a constitutional con-
vention.” In other words, the “minority” arrived at the same
conclusion which we had expounded in our article. Although
the Bar Association then followed the “majority” in opposing
a convention, in its 1941 meeting, it reversed itself and appar-
ently having overcome its constitutional scruples, came out for
a convention.

This action of the Bar Association, together with the advo-
cacy of a constitutional convention by Governor Edison® and
his Republican election opponent, Mr. Hendrickson,* indicates,
we believe, that the power of the Legislature to call a conven-
tion may be regarded as settled in this, the last state in which
there was any doubt about the matter.® It is, therefore, of vital
current interest to investigate other constitutiomal problems
concerning the calling, election, and powers of a constitutional
convention. We propose to explore the following questions:

(1) Can a constitutional convention be held without the
aunthorization of the Legislature?

(2) Can a convention be limited with respeet to its powers,
either by the Legislature or by vote of the people?

{3) What methods of selecting convention delegates are
available?

(4) In whatTorm or forms may a convention submit ite pro-
posals to the people?

The first quotaiion has been receiving more and more atten
tion ever since Judge William Clark, now of the U. 8. Circuit
Court of Appeals, declared in 1934, that the reason for previous

. failure fo secure the calling of a convention lay in the erroneons

3. Governor Charles Edison, Inougural Address, pp. 10-12.

4. Senate No. 3, intfoduced January 27, 1941, Hy Mr, Hendtickson: “An act
providing for the election of dJelegates to a convention to frame a Constitution
for the government of this state, .. .”

5. Tt is true that there has been journalistic and lay speculation o the con-
stitutional issue; but we think this may be attributed to a kind of cultural lag
See for example page one story in Newark Evewing News for February 14, 1941
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assumption “that the comvention call must be made by the
exigting legislative body and by it alone.”® Judge Clark went
on to declare his belief that “the twill of the people can be ascer-
tained in any lawful way. The Governor elected by the people
could, for instance, ask his people to advise him by mail.”
Later in the same year, Charles R. Erdman, Jr., then Assist-
ant-Professor of Politics at Princeton University, took up
Judge Clark’s “interesting suggestion” and declared: “This
novel experiment would dramatize constitutional revision and
direct publie attention to the issue. In this, it would perform
a service similar to that of his decision on the validity of the
Eighteenth Amendment,” which focused national attention on
the convention system of amending the federal Constitution and
resulted in the use of that method in the ratification of the
Twenty-first Amendment.”® Dr. Erdman then went on to say,

The change of tront by the Bar Association is reporied and explamned in a news
report and an editorial, 64 N, J, L. J. 21 and 24 (Jan. 16, 1941, More recently
Circuit Court Justice Thomas Brown has written an elzborate opinion justifying
the right of the legislature to call a convention. He bases this on “the fundamental
and inalienable rights of every citizen of our state and their sovereign power to
control the organic law of the Commonwealth.” He declares that this “power has
never heen surrendered or delegated, and the exercise of that power rests with
them and nowhere else” e distinguishes carefully between revision and amend-
ment, and concludes that “the Constitution of New Jersey can be revised or a
new constitution adopted only through a convention.” 64 N. J, L. J. 105 ff, {March
6, 1941},

6. Speech entitled” “A New Constitution for New Jersey,” printed in the
April, 1934 mumber of Jowrnsl of Indusiry and Funance, at pp. 7-9.

7. U. 8, v, Sprague, 44 Federal (2d) 1967

8. Charles R. Erdman, Jr., The New Jersey Constitubion, a Barrier to Gov-
ernmental Efficiency ond Economy, pp. 29-30. The efficacy of Judge Clarik's
educational work on the merit of oconstitutional conventions is attested by the
record of Hon. Emerson L. Richands. Mr, Richards in 1913 had secured Attor-
ney General Wilson's opinjon that a convention to revise the N, J. constitution
would be unconstitutional; but in his address as Permanent Chairman of the
N. J. Convention to ratify the 21st Amendment, in 1933, he declared that it was
good “for us to remember that in the mudst of a multitude of governmental
experiments we still possess and exercise the greatest weapon for the wcorrection
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“It is improbable that any convention will be summoned by the
Legislature, unless gome snch dramatic occurrence directs pub-
lic opinion to the need for constitutional reform.”

It will be observed that Dr. Erdman was a little ambiguous
in hig endorsement of Judge Clark’s proposal. He admitted its
propaganda value; but he did not make it clear whether or not
he thought the higher courts would give it a better reception
than the Supreme Court of the United States gave Judge Clark’s-
opinion in the Spreguec case,® dealing with the Eighteenth
Amendment. However, at a recent meeting of the Bergen Coun-
ty Bar Association, Dr. Erdman, in response to a suggestion
that the Governor instead of the Legislature might call a con-
vention, said that it “might be successful,” and again likened
it to Judge Clark’s prohibition decision,® Mr, Charles Roemer
of Paterson, a member of the law faculty of John Marshall Col-
lege, has given the same kind of endorsement to the Clark pro-
posal.l

The most enthusiastic advocate of a gubernatorial call for a
convention is former Assemblyman Theron MecCamphell of
Monmouth County, who has, in innumerable speeches, in letters
to the newspapers and to individuals, and in his occasional col-
umn in some of the local papers,’® been publicizing Judge
Clark’s scheme.

An interesting variation on the suggestion that the people,

of the evils of government—the constitutional convention”—From Minutes of the
Convention

9. 282 U. 5. 716 (1931).

10. Nework EBvening News, January 29, 1941 The suggestion which elwcited-
Mr, Erdman’s statement was made by Miss Evelyn M. Seufert, Chaitman of the
Constitutional Convention Committee of the New Jersey Women Lawyers’ Club,
an organization which has for some time been advocating the calling of the
convention.

11. Charles Roemer, The Need of o New Constitution, JoURNAL oF INDUSTRY
AND Fivarce, June, 1940, at pp. 4 and following.

12, See for example his column entitled “The People's Right,” on the editoral
page of the Asbury Park Eveming Press, Jammary 11, 1941
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with the assistance of the Governor, might call a convention
without benefit of legislative cooperation, was recently made by
Mr. Arthur Vanderbilt, Chairman of the New Jersey Judicial
Council and former President of the American Bar Association.
Mr. Vanderbilt intimated that, if the Senate refused to pass a
convention bill the gixty members of the Assembly, as the only
body truly representative of the people of the State, might
alone have the right to call a convention.'®

The reason for all the interest in the possibility of getting a
convention without the assistance of the legislature is not hard
to find. It is, of conrse, the equal representation of the counties
in the Senate and the natural reluctance of the small county
Senators to become parties to an act which might result in the
elimination of the Senate altogether or in placing it on a more
representative basis'* The fact is that recommendations by
seven governors, and the convention bills passed by five assem-
blies from 1881 to 1913 have come to naught mainly becanse of
the senatorial reluctance to walk the plank.'®

Certain statements in the part of Governor Edison’s Inaug-
ural Address dealing with a constitutional convention have
intensified the speculation about possible methods of getting
around this difficulty, The Governor’s reference to the mpper
house of the Legislature as a “body in which acres are repre-
sented rather than people” was reminiscent of a war cry of an
earlier constitutional “battle of Trenton,” while his statement
that, “The existing representative inequality that permits a

13, Suggestion made in a speech before the Rutgers Alumni Association at
the Newark Athletic Club, February 8, 1941, This part of the speech does not
seem to have been reported in the press. An editorial in the Newark Sunday
Call, February 23, 1M1, however, concludes as follows: “The Senate represents
acres. The Governor and the House of Assembly represent people. In the opinion
of many able constitutional lawyers, among them Arthur T. Vanderbilt, the
Governor and the Assembly have ample power fo call a convention to write a
new constitution.”

14, Clark, op. cit, p. 7; Erdman, op. cit., p. 28

15, Behout and Kass, op. cit, pp. 146-147,
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majority of the Senate to be formed from the representatives of
15% of the people should be eradicated,” raised the specter
which has paralyzed one of our legislative arms every time a
convention has been proposed.’® The Governor’s words drew
immediate response from Senate President Seott of Cape May,
and the newspapers indicate continued fear of Senatorial re-
apportionment.*?
This article, therefore, has a twofold task:

{1} To discover and evaluate the possible answers to the
four constitutional questions listed above;

(2) To explore the practical aspects of the problem of secur-
ing an effective constitutional convention in the peculiar
historical, political, and constitutional setting which is
New Jersey.

In fact, neither one of these two tasks can be properly per-
formed without the other. This is so because the answers to the
constitutional questions depend not only on the law, but also
on the surrounding political facts; and the solution of the poli-
tical problem of getting a convention depends somewhat on con-
stitutional considerations. Moreover, many of the constitutional
guestions involved in the calling and holding of a convention
are on the borderline of what the courts call “political ques-
tions” In other words, we shall be dealing in this article to a
large extent with questions of constitufional propriety and
practicability, rather than with guestions of strict constitu-
tional legality. In this class of queéstions the part that may
properly or actuaily be played by courta is especially dependent
upon the judicial reaction to a total sitnation, imr which history,
tradition, economics, and politics are more important than the
rather nebulous and often coniradictory rules of law in terms
of which judicial opinions are cast.

16. Governor Edison, op. cst, pp. 11-12,
17. Trenton Evening Twnes, Jarmary 21, 1941; Newark Evening News, Feb-
ruary 19, 1941,
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It is therefore necessary to review in some detail the history
of attempts to secure revigion of the N. J. Constitution by means
of a convention, paying particular attention to the political and
congtitutional sources and effects of the Senate’s opposition to
such attempts. Thig investigation will, we think, contribute
materially to the solution of the first constitutional problem
stated above, and will demonstrate the practical importance of
the second. The answers to the third and fourth guestions will
also derive enhanced significance from some of the episodes in
the history, and the answers themselves may be found to have
bearing on the discovery of a practicable formula for solving
the political problem of securing a convention in the year 1941
or soon thereafter.

PoPULAR BOVEREIGNTY

Any discussion of the status, composition, powers, and fanc-
tions of constitutional conventions should be predicated upon
the principle laid down in the second clause of the first article
of the New Jersey Constitution: “All pelitical power is inher-
ent in the people. Government is instituted for the protection,
gecurity, and benefit of the people, and they have the right, at
all times, to alter or reform the same, whenever the public good
may require it.” This clause states what might be regarded as
the basic doctrine of American constitutionalism, the sover-
eignty of the people and their right to determine or alter their
governmenis through their control of their constitutions. It is
expressed in the Declaration of Indepenrdence, in a number of
the other state constitutions, and in much of the political writ-
ing of the founders of the Republic and of the thinkers from
whom they drew inspiration.’® Notice, for example, the follow-
ing words of John Locke : “The legislative being only a fiduciary

18, See, for example, quotations and references near end of Chapter I of
Professor William S. Carpenter’s The Development of Americon Political Thouaht.
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power to act for certain ends, there remains still in the people
a supreme power to remove or alter the legislative, when they
find the legislative act contrary to the trust reposed in them.”®
Later Locke takes note of the common question: “Who shall be
judge whether the prince or legislative act contrary to their
trust?” He answers, “The people shall be judge ... 7*

If this was sound doctrine for the makers of the Constitu-
tion, it is sound doctrine for their successors as long as they
hold to republican government. For on the basis of no other
doctrine can & government be kept truly republican in a chang-
ing world. Any conduct or any rationalization which is de-
signed to keep the people from exercising their “supreme power”
“to alter or reform” their government “whenever the public
good may require it” is anti-republican and anti-constitutional,
no matter what a legalist may say about it. There is a great
deal of talk in the books about “legifimate” versus “revolu-
tionary” consgtitutions. We think the distinction is sometimes
unfortunate, particularly in view of the fact that the word
“revolutionary” has a less pleasant sound in the ears of many
of us than it had in those of our ancestors. All that the distine-
tion really means is this: A “legitimate” constitution iz pro-
duced in a normal way through operation of the governmental
machinery set up under the existing constitution without doing
violence to any letter of that instrument; a “revolutionary”
congtitution is one which is produced by the will of the people,
either without the full cooperation of the existing government
or in disregard of the provisions of the existing constitution
deemed to be inconsistent with the effective exercise of popular
sovereignty. This essentially is the distinction made by Judge

19 John Locke, Second Treatise on Civil Government, EvERyMar’s Eprrion,
p 192, Professor Carpenter, in his introduction to this edition, remarks that
Locke's theories of popula: sovereignty ‘‘came to America not only to provide
the basic ideas put forward in justification of the revolution but slso to supply
a formula by which written constitutions could be worked out”

20. Ibid, 193
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Jameson in his famous treatize on “The Constitational Conven-
tion.”®! Yameson’s book was obviously written to exalt what he
called the “regular” exercise of sovereignty through a conven-
tion legitimately called as against the “possible exercise of
sovercignty” throagh “irregular” or “revolutionary” action. He
defines “possible” as meaning “possible only in fact, not legally
possible.” He then goes on to say, “The possibility in fact of
such an exercise of sovereignty, however, is a circumstance of
vast significance, under all forms of government—it would be
well if atatesmen kept it constantly in mind. . . . To the sover-
eign all things are in fact possible; all things may, according to:
circumstances, become rightful or justifiable . . . on moral
grounds,” although “irregular or revolutionary.” Later Jame-
"son attemptied to explain that no legal rights can be drawn from
such provisions of our state constitutions as the one guoted
above, In order to do this, he insisted that the right to “alter
or reform” the government there guaranteed is a right of revolu-
tion, not of law. Consequently Jameson was required to exalt
that right above the law or the constitution: “This right,’ the
founders of our system were careful to preserve, not as a right
under but, when necessity demanded its exercise, over our con-
stitutions, state and federal.” This is the inevitable dilemma of
the narrowly legalistic approach to constitutional instruments.
It seems to us to be essentially an nnrealistic exercise in verbal
gymnastics. Although Judge Jameson ig evidently devoted to
the law, he admits in proper circumstances the superior moral
claim of the right of revolution. We think that this attitnde was
due partly to an exaggerated notion of what be regarded as the
inevitable inconvenience and confusion resulting from a proce-
dure not strictly “legitimate.” We expect to show that such a
procedure, although admittedly requiring careful planning and
much labor, might in certain circumstances produce no incon-

21. . A. Jameson, The Constitutional Conventron! Ite History, Powers, and
Modes of Proceeding, Frest Eoprrion, pp. 57 f., and 233 f.
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venience and no confusion whatever, and certainly no violence.
Although we shall, in deference to the traditiomal writers, have
occasionally to use the words “legitimate,” “illegitimate,” and
“revolutionary,” we shall for the most part discuss alternatives
in terms of what we call the counstitutional proprieties. It may
thus become apparent that a procedure regarded by the legalists
ad legitimate iz constitutionally inappropriate, while one which
is stigmatized as “irregular” as in fact most appropriate. We
shall judge every proposition by the touchstone: Does it conduce
to the full and free exercise of the right of the sovereign people
to control their government through a constitution satisfactory
to themselyes? We think that correct conclusions can follow
from no other prineiple.

Not even the extreme laissez faire theory that government
can do no harm as long as it takes no affirmative action can
justify a continued resistance by a minority to a popular de-
mand for a constitutional convention. Constitutional revision
iz not an exercise of the police power; it is not an act of govern-
mengal regulation. Ity purpose is to secure to the people of the
commonwealth that form of government which will best serve
and proteet them and their essential liberties, Constitutional
revision may be necessary from the laisser feire standpoint in
order to establish a government which will perform these basic
fanctions for the whole people without subjecting them to un-
jmst positive resirgints and exactions demanded by a minority
as the price of their cooperation in the whole governmental pro-
cens. Constitutions have property been drawn to protect minori-
ties as well as majorities; but it is quite as important to guard
againgt the tyranny of the minority as against that of the
majority. We have long since learned that a system of checks
and balances carried too far in an age in which considerable
positive action by government cannot be avoided often pro-
duces extravagant and execesgive action rather than economical
and limited action. This truth iz expressed in the title and
developed in the body of Professor Erdman’s pamphlet, “The
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New Jersey Constitution, A Barrier to Governmental Efficiency
and Economy.”

We must now turn to our review of the experience of the
govereign people of New Jersey in their attempts to adapt their
constitution to their changing conditions, We shall then exam-
ine the representativeness of the political organs of their exist-
ing government to determine how apt they are fo the purpose
of securing a “legitimate” constitutional revision. From this
examination it will be possible to draw correct deductions con- -
cerning the most appropriate means, whether “regular” or
“irregular,” of implementing the sovereignty of the people. As
an incident to this inquiry it will be possible correctly to place
responsibility for the “irregularity” of any means which it may
appear necessary to employ.

CoUNTIES AND CONSTITUTIONAL CHANGE

The equal representation of the counties goes back to the
constitution of 1776, which provided in Article IIT that.the
Legislative Couneil or upper house should be composed of one
person elected from each county. Like the problem of state repre-
sentation in the Federal convention of 1787, the question of
county representation became the ceniral bone of contention in
the convention of 1844. The first discussion of the subject came
in the debate in committee of the whole on the article on future
amendments. Mr. Child, of Morris County, raised the issue
when he gaid that he would not object to a two-thirds vote of
the Legislature on amendments if he were sure that the upper
house would be established on the basis of population. He
pointed out that representatives of one-fifth of the people counld
prevent an amendment receiving a two-thirds vote of the Coun-
¢il as then composed.” Chief Justice Hornblower, of Essex,

22. Newark Daily Advertiser, Report of Debate for May 22, In this and
subseqment references to the newspaper reports of the debate, we shall give the
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also opposing the two-thirds rule, suggested that without if an
amendment might, be adopted in a few years “substituting for
the county representation in Council, a representation on the
basis of population. If we yield this point now, we yield it for-
ever.” Mr. Stokes, of Burlington, (which was then the third
largest county) advocated the two-thirds principle as a neces-
sary and proper profection for the rights of small connties “for
instance, against excessive taxes . . . ”” Mr. Browning, of the
" gmall county of Camden, supported the two-thirds principle,
arguing that: “The majority ought not always to govern; they
might be collected in large cities and might seek to advance
some interest peculiar to themselves at the sacrifice of the agri-
cultural or other interests . . . ¥ Mr. Ewing, of Camberland,
spoke for the two-thirds rule on a¢count of the great importance
of equal county representation, which he found analagous to the
equality of the states in the Senate and to the existing New
Jersey custom of giving equal representation to townships in
the county boards of freeholders? Mr. R. P, Thompson, of
BSalem, speaking of himself as a small county man, declared
that “he would not answer for the consequences to the instru-
mexut in West Jersey,” if equal representation of the counties
were disturbed.* Mr. Ogden, of Pagsaic, aithough a small coun-
ty man, did not fear that the convention would disturb the
equality of representation in the upper house, and did not objeet
to the majority principle for amendments, pointing ont that in
Council “the smaller counties always have had and will have
the power there to protect themselves against the eneroachments

date of the debate rather than the date of the paper, which is usually one or
-two days later. We are indebted for these references to the text of the debates
collated from the several contempotary newspaper accounts by the M. J. branch
of the Federal Writers’ Project. This text will be indispensitle to all persons
interested ir revision of the Constitution by convention or otherwise. Provision
should therefore be made for its immediate publication.

23. Newark Darly Advertsser and Trenton Stote Gosette, Debate of May 23,

24 Trenton State Gazette, Debate of May 23.
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of the larger ones.””® Mr. Green, of Mercer, later showed that
the nine smal} counties had about 121,000 population to 251,000
in the nine larger counties, and that under the simple majority
principle a bare majority of the 121,000 might prevent aciion
desired by the vast majority of the rest of the state. These laiter
considerations, together with the adoption of the provision that
no amendment or amendments might be snbmitted more fre-
quently than once in five years, finally overcame the fears of
enough small county men to prevent the adoption of the two-
thirds rule on amendments.?®

The problem of county representation wounld not down, how-
ever. When the committee of the whole began to discuss the re-
port of the committee on the legislative article, Mr. Condit in-
troduced an amendment to provide for a Senate of fifteen mem-
bers to be elected from five equal three-member constitnencies.®
Mr, R, P. Thompson responded immediately, “It is ouf of the
question, sir, t0' suppose that a man from West Jersey will con-
gent to the adoption of a provision which will deprive hiz con-
stituents of political power.” He added emphatically, “Sir,
there can be no compromige on this question.” That Mr. Thomp-
gon gounded the keynote of the embattled amall county men
from that day to this will become apparent as we unfold the
story.

Somewhat more serious attempt to justify the small county
position was made by Mr. Allen, of Burlington, and Mr. Vroom,
of Somerset. Mr. Allen argued that other principles than popu-
lation should prevail in one house and declared that New Jersey
was different from other states in that “in New Jersey the coun-
ties were all, or nearly all, 0ld.” He argued that the population
of a manufacturing distriet differs from that of an agricultural
district: “The one was floating, having no permanent interest in

25, Newark Doily Advertiser, Debate of May 23.
26. Bebout and Kass, op. cit, pp. 163-164.
27, Newark Duaily Adveriiser, Debate of June 7.
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the prospemty of the state and 1ts mstltutmns—the other closely
-wedded to them . . . ” Mr. Allen clinched the point by remark-
_ ing that-although perha.ps not half-of the men of the mamifac-
“turing districts were entitled to vote, all were classed as popula.-
. tion for purposes of representation. Mr: Vroom suggested that
- the manufacturing interest would enjoy advantage in the assem- .
" bly and possibly some advantage in the election of the governor.
- He felt that something was due to those ‘who bear the greater.
" burden of taxes: “It is the landed interest which supports the
_. government, and ought it not to have some influence in carrying
© it on?” He then pointed out that his-own county, which was per-
haps the most purely agricultural county in the state, paid an
‘. annual tax of $2,500 and had three representatives, whereas
_Essek, paying only $3,500, sent seven members to the assembly.
_ Moreover, if Essex paid as great a tax in proportion to popula-
_ tion as Somerset, he contended that it should be paying $5,852.
- This small -county fear of an- unfair tax burden wag agdin re-
ferred to in the debate on the tax clause by Mr. Naar, of Essex, .
- who said that he had gathered from many statements that the
~small counties looked “to this unequal representation as. the -
“-only protecuan agamst further invasion of their rights. wis T
" The-composition of the Senate ﬂgured also.in the déebate on -
the appomting power.  Mr. Condit argiied that the syst.em of
: county Tepresentation made it improper to give the Serate con-
- trol over appointments, quoting popula.taon figures and conclud
ing “that if-the Senate-should-decide upon nominations by a’
“political eancus; gix Senators from the smallest counﬁes m.tght
* control the action of the whole ]}ody”” c- S
- When the convention took final action on the leglsla“tave a.rt;lr
: c]e;—an -amendment by Mr. Gonnelly, ofMonmouth the-gecond
- ‘largest county-in. the: state, to-gubstitute Mr. Condit’s. fifteen- -
member Senate was defeated ﬁft_een to thirty-seven. All-of Mo_n- -

" . 28. Ibid, Debate of June 14.
29, 1bid., Debate of June 12,
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mouth’s five delegates voted “Yea,” but the other large county
delegations were split.*® A proposal by Mr. Condit to give Essex
County two senators was voted down much more decisicely.

There was also an attempt to limit the right of the legislature
to ereate new counties. The purpose was “to prevent the state
being cut up into small counties, and giving these small coun-
ties the prepondenance of representation in the upper house.”
This was urged especially because of the part played by the
senate in making appointments. Proposals to this effect were
voted down by close marging in a sparsely attended session.™

Mr, Condit finally rang down the curtain on this controversy,
when he became the only member of the convention to refuse
to endorse the mew comstitution. In a speech explaining his
action, he admitted that some improvements had been made, but
felt that the perpetuation of the equal representation of the
counties in the upper house did such great injustice to some
parts of the state as to be “an inguperable obstacle” to his voting
for the instrument. Mr. Hornblower concurred in Mr. Condit’s
declaration, but “he had brought his mind reluctantly to consent
to vote in the affirmative ”*

The next period at which there was much discussion of the
composition of the senate was in the ’eighties. There was a
great deal of agitation for constitutional revision, and four con-
vention bills passed the Assembly between 1881 and 1885, never
to come to a final vote in the senate.

That the peculiar composition of the Senate had not passed
unnoticed during the preceding years, however, ig indicated by
an ediforial which appeared in the Newark Deily Advertiser, in
1873, lamenting the defeat of a railroad bill in the Senate. The
Advertiser said:

30. Official Journal of Proceedings for June 21,
31, Newark Daily Advertiser apd Official Journal, proceedings of June 22.
32, Tremton Stale Gasedte, Debate of June 28,
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The pine-barrens have beaten the populace. Ten gentle-
men, representing the wealth, power, honor and good sense
of the State of New Jersey, representing also the bulk of its
population and its true will and purpose, yesterday voted
for a competing railroad between New York and Philadel-
phia. Eleven other men, whowre title is Senator, representing
an innnmerable host of stunted pines, growing on sand-
barrens, voted the bill down—You can’t make pine trees
vote nor endow them with a conscience.®

The part played by the composition of the Senate in -determ-
ining the defeat of the conventicn bill of 1881 was forecast in a
Trenton dispatch in the Newark Daily Advertiser:

The bill cannot pass the Senate unless some extraordinary
means are taken to seecure Scuth Jersey support, for the
simple reason that no gouthern man iz willing to surrender
the present senatorial representation system.?*

In a post-mortem entitled “The Late Legislature,” the Adver-
tiser, commenting on the passing of a constitutional commis-
sion bill in place of the convention bill, remarked that the latter
“would have smited better to be sure, buf it is impracticable
unless the southérn counties will yield their preponderance in
the senate—which is impossible.”%®

History repeated itself in 1882, The Assembly passed the bill
after some debate. The proponents of the meagure answered the
objection that a convention would be unconstitutional by ap-
pealing to the sovereignty of the people, and also answered

33 Quoted in Essay on Government in “New Jersey, a Guide ¢o Its Present
and Past” compiled by the Federal Writers Project,

34, Newark Daly Advertiser, Febroary 16, 1881 It is imteresting to dbserve
that, whereas they spole of “West Jersey” in the convention 1844, the talk 1s
now beginning to be in terms of “South Jersey”
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objections raised by the small county men. Speaker Dunn, after
declaring that the great increase in population demanded a new
constitution, expressed the belief that “The State wounld never
vote to give any county more than one Senator. The bugaboo to
the contrary was only a ghost story.”®® The Advertiser accur-
esti:eljr forecast the result, however, when it declared “There will
be sufficient opposition by the South Jersey Senators to defeat
it, ... 7%

The 1885 convention bill met the same fate and for the same
reason, although it finally “passed” the assembly by a question-
able vote of 30-25.%° The advocates of the measure expressed
willingness to compromise with the conunty interest by provid-
ing that there should be one member from each assembly dis-
trict and each county, and five from the state at large. One
member declared that he would be willing to agree to an amend-
ment “to protect the present senatorial representation, sooner
than have no convention at all.”*

The death of the 1885 convention bill ended serious agitation
on the matter for some time, although Governor Green, in his
third annual message, recommended for the fourth time the
calling of a constitutional convention and played up what he
regarded as the unjust senatorial representation as an import-
ant reason, He said in part:

There is no similarity in the case of the United States,
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39 Newark Daily Advertiser, March 5, 1885, The Advertiser remarked on
Manch 17 that the bill had been reported back “amended so that each assembly
district and county is entitled to representation, It is useless to waste time over
the measure” On March 25, according to a report in the Adveriiser of March
26, Mr. Cotbin, speaking for the bill, recalled that the opposition “always set up
the argument that a blow was aimed at present senatorial representation.” He
then asked, “Tf the prezent representation was just, why should they be always
on the defenser”






