
THE NEW JERSEY STATE DEPARTMENT OF
ALCOHOLIC BEVERAGE CONTROL

The present New Jersey State Department of Alcoholic Bev-
erage Control was created as a result of the Twenty-first
Amendment to the federal Constitution, but the history of the
regulation and control of dispensing intoxicating liquors goes
back to the very inception of government in New Jersey.1 By
the laws of 1738-39 tavern keepers were obliged to apply to the
justices of the peace annually in open court for a license;2 the
prices at which liquor could be sold were fixed by the same
justices of the peace;3 and after the Revolution, gambling of
any sort was prohibited on licensed premises.4 For many years
the Court of Common Pleas continued to grant licenses and fix
prices,5 and thereafter and until "prohibition" the trade was
regulated by a system of licenses granted by municipal authori-
ties, vested with wide discretionary powers over such grants,
the amounts to be paid therefor, and over the sale of liquor in
general.6

Prior to the effective date of the "repeal" amendment,7 the
Legislature by joint resolution8 appointed a committee, known
as the Alcoholic Beverage Commission, "to investigate, inquire
into and report concerning proposed legislation for the regula-
lation and taxation of traffic in alcoholic beverages." The Com-
mission named consisted of outstanding citizens of the state.9

1. The history of regulation was recently surveyed by the Supreme Court in
Gaine v. Burnett, 122 NJ.L. 39 (Sup. Ct. 1939).

2. Allison's Laws, p. 103.
3. Ibidem, p. 105.
4. Patterson's Laws, pp. 237-238.
5. See Rev. St. 1847, sec. 21, p. 581.
6. See Gaine v. Burnett, supra, note 1.
7. December 5, 1933.
8. Dated October 9, 1933.
9. The Commission was composed of the following: Thomas N. McCarter,
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This public spirited group held numerous closed meetings, eight
public hearings and one all day hearing in the Public Service
Auditorium in Newark,10 and after intensified study reported
to the legislature the result of their efforts. Attached to this
report was a draft of recommended legislation, the substance
of which provided for a strict licensing system under the con-
trol of a state department headed by a single commissioner.
With but few changes, the proposed draft became the original
control act.

The primary problem which faced the commission involved
the method of administration: whether the department should
be operated by a commission or by a single commissioner. It is
felt that the choice of a "single executive" was a wise one. The
object of liquor legislation is rigid, uncompromising control.
The main duties of the department are police in nature, and
such duties arfe performed with greater e;ciency and prompt-
ness through a single individual than through a plural board.
The "single executive" can make up his mind quickly and act
ftt once; in case of a board, it is necessary to bring a number
of minds to focus, with the possible result of delay and post-
ponement, leading often to compromise not easily made the
basis for effective action.

THE CONSTITUTIONALITY OF THE ACT

The general constitutionality of the organic act has never
been seriously questioned. A long line of decisions dealing with
previous attempts to effectuate control clearly recognize that
the regulation of the liquor industry, no matter how stringent,

Chairman; Andrew F. McBride, Vice-Chairman; Harvey N. Davis, Secretary;
Dr. Robert C. Clothier, William C Heppenheimer, Kate Prentice (Mrs. Reeve)
Schley, and H. Norman Schwarzkopr. The late D. Frederick Burnett acted as
counsel.

10. The Commission's report deplores the relatively small number of inter-
ested citizens who attended and participated in the public hearings.
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constitutes a valid exercise of the state's "police power." The
traffic "has been subject to license and regulation at all
times."11

A. Delegation of Power

Legislative power is vested in the Senate and General As-
sembly and has been held non-delegable ;12 but the practical
necessity of delegating "regulation making" powers has been
recognized by our courts.13 In the language of the Court of
Errors and Appeals:

"It is only necessary that the statute establish a suffi-
cient basic standard—a definite and certain policy and
rule of action for the guidance of the agency created to
administer the law."14

The legislature has provided the basic standard in the in-
stant statute; it is that the control act shall be "administered
in such manner as to promote temperance and eliminate the
racketeer and bootlegger."15

11. Meehan v. Excise Commissioners, 73 N.J.L. 382 (Sup. Gt. 1906). Also,
Paul v. Gloucester County, 50 N.J.L. 585 (E. & A. 1888) : "The delegation of
the liquor traffic, to be controlled and regulated . . . has all the sanction of ven-
erable usage."

12. See Attorney-General v. McGuiness, 78 N.J.L. 346 (E. & A. 1910).
13. JACOBS and DAVIS, "A Report on the State Administrative Agency in

New Jersey" (1938), Eighth Report of the Judicial Council to the Governor
(pp. 6-31).

14. State Board of Milk Control v. Newark Milk Co., 118 N.J.Eq. 504, 522
(E. & A. 1935). Cf. Hoboken v. Martin, 123 N.J.L. 442 (E. & A. 1939).

15. Rev. St. 33 :l-3. This declaration of policy is similar to that contained in
other state liquor control acts which afford judicially recognized powers to admin-
istrative officials. See brief filed on behalf of the Commissioner in Gaine v. Bur-
nett, at pp. 13-14. See also Silberghed v. Mulrooney, 150 N.Y. Misc. 251, 270
N.Y.S. 290 (Sup. Ct. 1934) and Wilson v. Quinn, 1 N.Y.S. (2d) 766 (Sup. Ct.
1937), approving the following standard in the New York Alcoholic Beverage
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The delegation to the Commissioner of the legislative power
to promulgate rules and regulations and the exercise of that
power in a broad and comprehensive manner has received judi-
cial sanction.16

When the statute was first enacted, doubt was expressed as
to the Constitutionality of certain of the delegations of permis-
sive authority to municipalities.17 No action has been instituted
to determine the validity of the act in this respect, but it is sub-
mitted that there is no constitutional repugnancy.

No section of the act purports to do more than grant to a
municipality the power to exercise governmental functions at
option. The grant of such power is clearly the power of the
legislature. The first commissioner discussed the problem in an
extremely able manner:

"The confusion has arisen from a failure to distinguish
delegation of permissive powers to a municipality from
one where the Legislature delegates to the municipality
the right to determine for itself whether or not the munici-
pality should have the power at all. In the latter case the
doctrine that the Legislature, while it may impose its own
will may not interpolate an alien will, admittedly obtains.
What it means is that in such a case the governing body
of a municipality which happens to be in office at the time
cannot elect whether the municipality should or should
not have the power; that only the 'electorate' can make
such decision. But that is clearly not the present case. No
such inhibited delegations of power are contained in the
bill.18

Law: " . . . fostering and promoting temperance in their consumption and re-
spect for and obedience to law."

16. Franklin Stores Co. v. Burnett, 120 NJ.L. 596 (Sup. Ct. 1938).
17. See Annual Report, 1934, p. 1.
18. Ibidem.
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merce cases in its "Third Annual Report" to Congress, indi-
cated that its intervention had been sanctioned where a "sub-
stantial proportion" of the employer's finished product was
shipped in interstate commerce. In other words, since the court
had not yet given its imprimatur to the de minimis principle*
the Board was not ready to assert in its report that it had re-
ceived judicial recognition as the measure of jurisdiction.11

After the Santa Cruz decision came the Consolidated Edison
case.12 There, federal control of the industrial relations of util-
ity companies which operate wholly intrastate, but which fur-
nish power to interstate agencies, was sustained. The proof
showed that the company served railroads, steamships, tele-
graphs, telephones, the Port of New York authority, piers of
transatlantic steamships, a transatlantic radio service, etc.,.
which were engaged in interstate and foreign trade. In sustain-
ing the assumption of jurisdiction, the court said that:

"The criterion of the federal constitutional power to
suppress unfair labor practices . . . is the injurious effect
upon interstate and foreign commerce rather than the
source of the injury.

"Whether or not particular action in the conduct of
intrastate enterprises affects interstate or foreign com-
merce in such a close and intimate fashion as to be subject
to federal control, depends on the particular case.

"There is no doubt that the federal power may intervene;
to protect interstate and foreign commerce even though
the effect is produced by one who operates intrastate.

"It cannot be doubted that these activities, while con-
ducted within the state, are matters of federal concern. In
their totality they rise to such a degree of importance that
the fact that they involve but a small part of the entire

11. Third Annual Report of N.L.R.B., p. 219.
12. Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 (1938).
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service rendered by utilities in their extensive business is
immaterial in the consideration of the existence of the
federal protective power."

The Chief Justice might have used "trivial" instead of "small"
in describing the part the power sold to the interstate and
foreign agencies of commerce represented of the total output
of the employer. However, it would have seemed incongruous
had he done so, not because the percentage of the total business
was trivial, but because of the relative importance of the agen-
cies which received the power and the obvious effect upon their
operations if it ceased to be transmitted because of industrial
strife. In any event, "small" is different from "substantial" and
undoubtedly would justify the assertion that somewhat further
extension of the Board's power had been sanctioned.

However, it was in the Somerville Manufacturing Co. case13

that the de minimis contention of the Board was finally given
full recognition. There, the employers were engaged in the busi-
ness of processing materials into various types of women's sport
garments. They opperated what is known as a "contract shop".
Materials were supplied and owned by a New York company.
Cloth was cut by this company in New York and shipped by
truck to the employer in New Jersey. Sometimes raw materials
were shipped at the order of the New York company directly
from the manufacturing mills to the employer. Many of the
mills are outside of New Jersey. All work done by the employer
in New Jersey was under contract. Finished garments were
delivered to a representative of the New York company who
shipped them directly to the New York office and directly to
customers throughout the country. Throughout the year there
was normally a continuous day by day flow of shipments of
raw materials to factory from points without the state and of

13. N.L.R.B. v. Somerville Mfg. Co.'
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finished garments from the plant to New York City and to other
points outside New Jersey. In brief, the situation appeared to
be that the employer took delivery of its raw materials which
were shipped in commerce or ordered shipped in commerce by
someone else and delivered the finished products to the repre-
sentative of the shipper within the state, who in turn dispatched
them in commerce.

Justice Stone, speaking for the majority of the court, said:

"It is settled that an employer may be subject to the
Act although not himself engaged in commerce. Here inter-
state commerce was involved in the transportation of the
materials to be processed across state lines to the factory
of respondent and in the transportation of the finished
products to points outside the state for distribution to
purchasers and ultimate consumers. Whether shipments
were made directly to respondent as the Board found, or
to a representative of the New York sportswear company
at the factory is immaterial. It was not any less interstate
commerce because the transportation did not begin or end
with the transfer of title of the merchandise transported.

"Nor do we think it important that the volume of the
commerce—though substantial for it—was small as com-
pared with that in other cases arising under the act. The
power of Congress to regulate interstate commerce is
plenary and extends to all such commerce;, be it great or
small.

"The language of the Act seems to make it plain the
Congress has set no restrictions upon the jurisdiction of
the Board to be determined or fixed exclusively by refer-
ence to the volume of interstate commerce involved.

"Given the other needful conditions, commerce may be
affected in the same manner and to the same extent in
proportion to its volume, whether it be great or small.
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"Examining the Act in the light of its purpose and of
the circumstances in which it must be applied, we can per-
ceive no oasis for inferring any intention of Congress to
make the operation of the Act depend on any particular
volume of commerce affected more than that to which
courts would apply the maxim of de minimis.

"There are not a few industries in the United States
which, though conducted by relatively small units, con-
tribute in the aggregate a vast volume of interstate com-
merce. Some, like the clothing industry, are extensively
unionized and have had a long and tragic history of in-
dustrial strife . . .

"In this, as in every other case, the test of jurisdiction is
not the volume of the interstate commerce which may be
affected, but the existence of a relationship of the em-
ployer and his employees to the commerce such that un-
fair labor practices have led or tend to lead to a labor dis-
pute burdening or obstructing commerce."

This view establishes that the Board may take jurisdiction
over any employer whose interstate operations are greater than
"trivial," providing the cessation of those operations because
of labor troubles would affect interstate commerce to the neces-
sary degree. It was again indicated that one of the factors to
be considered in determining whether the labor relations of a
particular employer have a close and intimate relation to inter-
state commerce is the character of the industry in which he is
engaged. Is he one unit—even though an independent one—of
an industry which in the aggregate contributes a large volume
of interstate commerce? If so, and if the industry is extensively
unionized and has a history of industrial strife, it is probable
that he is subject to the act even though his interstate business
is just above the inconsequential.

The reference of Justice Stone to the history of industrial
strife in a particular industry, to the fact of extensive unioniza-
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tion thereof and to the fact that the industry in the "aggre-
gate" may supply a large volume of commerce, poses a ques-
tion which, if answered affirmatively, may further extend the
Board's influence. Supposing an employer is a unit—independ-
ent and unrelated except in nature of work—of such an indus-
try, and -suppose his operations are purely intrastate. Will the
size of the industry as a whole from a national standpoint, plus
the fact of extensive unionization and a history of industrial
strife, be sufficient to charge the individual employer with
obedience to the Act? Having the present temper of the court
in mind, it is not too much to expect that the federal authority
to act would be sustained.

This is not the first time that mention has been made of the
significance of the history of labor relations in a particular in-
dustry. In the Jones case it was said that commerce is a prac-
tical conception, that labor disputes were not to be considered
in the abstract, but rather in the light of practical experience,
and that the government had "aptly" referred to the 1919-1920
steel strike. Likewise, in Friedman-Marks v. N. L. R. B. the
court's discussion, after referring to the fact that the company
was a comparatively inconsequential figure in the industry,
centered largely on the nature of the industry as a whole, its
place in the national industrial scheme, the size and character
of the union involved,'the fact that it had over 125,000 men and
women employed in the industry, the effect of industrial strife
in the past, and the peace which collective bargaining had
brought to the portion of the industry which had recognized
the desirability of bargaining.

This willingness of the court to consider the labor history of
an industry is of tremendous significance in connection with
jurisdictional problems and the full impact of this willingness
obviously has not yet been felt.

Many persons believed that the Carter Coal case,14 which

14. Carter v. Carter Coal Co., 298 U.S. 238 (1936).
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outlawed the Bituminous Coal Conservation Act of 1935, would
preclude the application of the Wagner Act to mine operators.
It was felt that the opinion dealt with employer-employee rela-
tions before commerce began, and stood for the proposition that
such relations do not have the necessary proximity to com-
merce to justify regulation by Congress. However, in the Jones
case this contention was summarily rejected with the state-
ment that the issue in the Carter case was primarily one of due
process and improper delegation of legislative power.

On the way to the Supreme Court at the present time is a
controversy which will put at rest any further speculation
about the value of the Carter case as a precedent in commerce
problems. In July, 1939, the Circuit Court for the Eighth Cir-
cuit sustained the intervention of the Board in labor troubles
in a coal mine.15 The mine was a small one and the operator a
Lilliputian in the industry. Two hundred and seventy thousand
tons of coal were produced annually. Twenty-five per cent was
sold to interstate railways, twelve per cent to jobbers, which
was loaded in cars at the time and billed at their direction to
other states. About ten per cent was purchased by a local power
company which transmitted a small percentage of power to
other states. Here not only was the suggested Carter rule thrust
aside, but Justice McReynold's idea16 that it is not the relation
of the employer's interstate purchases and sales to his total
purchases and sales which should control the application of
the Act, but rather the relation of his interstate business to the
total business done in the industry—that is, if the particular
employer's business is inconsequential considered in the light of
the whole interstate trade in the field, then cessation of his
flow through labor strife would not have a direct effect upon
commerce—was also rejected again.

Then the Fourth Circuit recently followed literally the Su-

15. N.L.R.B. v. Crowe Coal Co. (July 1939).
16. Dissent, Jones case, p. 94-6 (p. 933 L. Ed.).
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The opinion of the court in Paul v. Gloucester County1* ap-
pears very definite on the point that a delegation of local self
government to a political subdivision of the state is not an un-
constitutional delegation of the legislative power. The true
basis of the legislative right to so delegate is stated to reside in
the fact "that it has always been recognized as a legitimate part
of the legislative function, as well as a duty in harmony with
the spirit of our institutions, to enable the people, in whom all
power ultimately resides, to control the police power in com-
munities for themselves" ;20 and the extent to which the delega-
tion may be made "lies wholly within legislative discretion."21

B. Seperation of Powers

Though the Commissioner, as will be pointed out later, is
vested with a combination of powers, executive, legislative and
judicial in nature, the combination has never been attacked in
the courts as in violation of Article III of the New Jersey Con-
stitution, which provides that "the powers of the government
shall be divided into three distinct departments—the legisla-
tive, executive and judicial; and no person or persons belong-
ing to, or constituting one of these departments, shall exer-
cise any of the powers properly belonging to either of the
others . . . "22 The reason for the absence of attack may be found

19. SO NJ.L. 585, 603 (E. & A.
20. Ibidem.
21. Ibidem, at p. 605.
22. Compare Articles I, II and III of the Federal Constitution. Article III

of the New Jersey Constitution is in recognition of the famous doctrine of separ-
ation first expounded by MONTESQUIEU in his "L'Esprit des Lois." Cf. LARN-
AUDE (1904), quoted at length in FRANKFURTER and DAVISON, "Cases on Ad-
ministrative Law," Introduction: "The seperation of powers is merely a formula,
and formulas are not working principles of government. Montesquien chiefly
aimed to indicate by his formula the aspirations of his times and country. He
could not and did not wish to propose a definite and permanent solution of all
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in the fact that "our courts have expressly recognized that the
vesting of powers . . . in administrative agencies is not in viola-
tion of the constitutional doctrine of seperation of powers."23

By implication, the combination of powers in the instant de-
partment has been held valid. Legislatively, the Commissioner
is empowered to promulgate rules and regulations. His right
to do so has been sustained.24 In an executive capacity, he is
charged with instituting prosecutions for violations of the regu-
lations and the act. The right of the Commissioner to prosecute
for the sale of liquor in violation of a regulation was upheld.25

In the manner of the judiciary, he is authorized to make adju-
dications respecting licenses and violator. The Supreme Court
has sustained such an adjudication.26

D. Due Process of Law

The statute contains no requirements for a formal hearing
in advance of the promulgation of rules. Considerations of due
process do not require such a hearing. In State Board of Milk

the questions brought up by a government of men and their long-felt longings
for fairness and justice." See also Frankfurter and Landis, Power of Congress
Over Criminal Contempts in Federal Courts (1924), 37 HARVARL L. REV. at
1012: " . . . the true meaning which lies behind the 'seperation of powers' is fear
of the absorption of one of the three branches of government by another. As a
principle of statesmanship the practical demands of government preclude its doc-
trinaire application. The latitude with which the doctrine must be observed in a
work-a-day world was steadily insisted upon by those shrewd men of the world
who framed the Constitution and by the statesman who became te great Chief
Justice." See the excellent discussion of the principle behind the doctrine in
CHAFFE, "State House Versus Pent House (1927), pp. 47-53.

23. JACOBS and DAVIS, supra, note 13, at pp. 8-9, citing authorities.
24. Franklin Stores Co. v. Burnett, 120 N.J.L. 596 (Sup. Ct. 1938); Gaine

v. Burnett, 122 N.J.L. 39 (Sup. Ct. 1939).
25. Semble, Gaine v. Burnett, supra, note 24.

26. Conover v. Burnett, 118 N.J.L. 483 (Sup. Ct. 1937) ; Silver Rod Stor s
Inc. v. Burnett, 121 N.J.L. 417 (Sup. Ct. 1938).
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Control v. Newark Milk Co.?1 the Court of Errors and Appeals
stated:

"In the absence of a specific constitutional, or statutory
requirement thereof, notice of proceedings before the
subordinate body exercising, as here, the administrative
function is not requisite to valid action by that body. Nor
is a hearing required in the absence of a provision therefor
in the organic or statutory law. The due process clause of
the Fourteenth Amendment imposes no such requirement;
and, for obvious reasons, the like clauses of the State Con-
stitution bear the same construction."

The procedure of promulgating rules without hearing was
attacked in Franklin Stores Co. v. Burnett?8 but the court
failed to consider the question.

Further, the liquor business is said to involve a "privilege"
rather than a "right," and has been held that when a privilege
is involved, due process does not require a hearing or notice.29

THE DEPARTMENT

The organic act creates a state department of Alcoholic Bev-
erage Control,30 headed by a state commissioner appointed by a
joint session of the legislature for a term of seven years at an
annual salary of f 16,500.31 Broadly speaking, the act recites

27. 118 NJ.Eq. 504, 522 (E. & A. 1935).
28. 120 NJ.L. 596 (Sup. Ct. 1938).
29. Garford Trucking, Inc v. Hoffman, 114 NJ.L 522, 531 (Sup. Ct. 1935).
30. Rev. St. 33:1-3.
31. Rev. St. 33:1-2. It sould be noted that the legislature did not follow the

recommendation of the State Alcoholic Beverage Commission that the state com-
missioner be appointed by the Governor and confirmed by the Senate. It did,
however, follow the novel precedent established by the legislature in 1926, when,
in creating the Department of Motor Vehicles, the first commissioner was named
in the act. The late D. Frederick Burnett was named as the first state commis-
sioner of alcoholic beverage control.
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that it is the duty of the commissioner "to supervise the manu-
facture, distribution and sale of alcoholic beverages in such a
manner as to promote temperance and eliminate the racketeer
and bootlegger."32

Section 4 of the act as originally written created divisions in
the department respectively labelled administration, licensing
and investigation. The inadvisability of a fixed departmental
set-up was pointed out by the commissioner in his first annual
report33 and the act was amended in 193434 to give the commis-
sioner complete power "to organize said department, creating
such divisions and altering them in such manner and at such
times as he considers advisable."

The commissioner is empowered to appoint three deputy
commissioners at a rate of compensation not exceeding f 6,000
per annum. Each deputy is removable by the commissioner "at
will," and each is charged with the administration of a division
assigned to him by the commissioner.35

Inspectors and investigators are appointed by the commis-
sioner, who is empowered "to fix their duties, terms of service
and compensation." Inspectors and investigators presently are
not subject to civil service36 and are "removable by the commis-
sioner at will." Their rate of compensation cannot exceed $3,500

32. Rev. St. 33:1-12.
33. Ann. Rep. 1934, p. 22: "Actual experience has demonstrated that there

is no clear line of cleavage between administration and licensing or between in-
vestigation and compliance. What the divisions should be and what duties should
be imposed is still in a state of flux. It would be more conducive to efficiency to
direct the commissioner to organize the department and create such divisions and
alter them as he shall from time to time deem advisable."

34. P. L. 1934, ch. 85, sec. 4, p. 224.
35. Rev. St. 33:1-4.
36. There is current agitation to bring the entire department under the opera-

tion of the Civil Service Title. The legal division of the department has sub-
mitted an extensive report advocating civil service status to all employees. See
Newark Evening News, Thursday, April 25, 1940, p. 11; also Newark Star-
Ledger, April 29, 1940, p. 1, which speaks of a "revived agitation for bestowing
Civil Service protection on the score of ABC." On April 29, 1940, a bill extend-



N. J. STATE DEPT. OF ALCOHOLIC BEVERAGE CONTROL 251

per annum.37 The commissioner's power of appointment ex-
tends also to "clerical force and employees," subject to the Civil
Service title, and to "counsel and other legal assistants," not
subject to the Civil Service title.38

No officer or employee of the department may directly or
indirectly "have any interest whatsoever in the manufacture,
sale or distribution of alcoholic beverages, or in any enterprise
or industry dealing or connected with the alcoholic beverages
or kindred or cognate thereto."39

Pursuant to the statutory sanction, the commissioner divided
the department into three divisions, namely, legal, licensing
and enforcement.

A. The Legal Division

The legal division is headed by a deputy commissioner, who
is also chief counsel, and includes the department's attorneys,
stenographers, and a "court" reporter.

The following duties and functions contemplated by the act
devolve upon the legal division:

1. Legal Interpretations: Municipal officials, local enforce-
ment officers, members of the liquor industry and the general

ing civil service to the department was introduced in the Assembly by Assembly-
man Volpe of Essex County. To date, no action has been taken on the bill.

37. Rev. St. 33:1-4. The highest actual salary paid an investigator is $2240.
A higher scale has been recommended. See Ann. Rep. 1938, p. 6: "Furthermore,
there should be a general adjustment upwards of investigators' salaries. The
department's investigators, many of whom have been in its employ since 1933,
receive salaries from $1800 to $2240 per annum. (Considering the nature and re-
sponsibility of their work, such compensation is clearly inadequate. The lowest
salary paid to any Federal investigator doing comparable work is $2600 for the
first year of service. It is my recommendation that the salaries of all investigators
be fixed at $2200 per annum for beginners, and graduated, in accordance with
length of service, to a maximum of $3000 per annum. The laborer is worthy of
his hire."

38. Rev. St. 33 :l-4.
39. Rev. St. 33 :l-7.
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public make many inquiries of the department for interpreta-
tions of the control act. These inquiries are handled by the legal
division. An intelligent and informative response to an inquiry
often involves a careful and detailed analysis of the problem
and extensive research. Answers are prepared in draft form by
the individual members of the division, but the answering letter
is a personal one, dictated and signed by the commissioner.

2. Preparation of Rules and Regulations'. In connection
with the promulgation of rules and regulations, the legal divi-
sion often conducts public hearings and conferences with inter-
ested parties and prepares reports thereon to be submitted to
the commissioner. Constant research is undertaken into the
laws and rules of other states, together with material furnished
to and by the Federal Alcohol Administration in an effort to
achieve intelligent, fair and workable rules and regulations.

3. Prosecution of Cases: A national function of the divi-
sion is representing the department in proceedings leading to
disciplinary action against licenses or to the forfeiture of seized
goods. The division also represents the commissioner in appeals
taken to the courts from his determinations.

4. Hearings: One of the most important functions of the
division is the conducting of the various types of hearings af-
forded individuals under the act and the rules. Members of the
division act in the capacity of "hearers" or "examiners" and
are in great measure responsible for the character of the hear-
ing. At the conclusion of the hearing, it is the duty of the
"hearer" to prepare a synopsis or digest of the testimony and
evidence adduced at the hearing, together with a recommenda-
tion of the appropriate action to be taken.40

40. The procedure will be outlined in greater detail later in this article. It
should be pointed out here, however, that the power of the legal division over
the final order or determination stops with the submission of the recommendations
to the Commissioner.
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B. The Licensing Division

The licensing division is headed by a deputy commissioner
an dincludes a staff of assistants, clerks and stenographers.

The division is charged with the actual administration of the
issuance of the several classes and types of licenses and permits.
In addition, the division maintains complete records on the
issuance of all licenses, those issued by municipal authorities
as well as those issued by the department. These records dis-
close any violations of the act, surrenders, suspensions or revo-
cations. The division also keeps the entire liquor industry ad-
vised as to all rules and regulations promulgated by the com-
missioner, as well as procedure in licensing and interprepations
of the control act.

C. The Enforcement Division

The Enforcement Division likewise is headed by a deputy
commissioner (currently, the Chief Deputy Commissioner) and
includes a chief inspector, senior inspectors, inspectors, investi-
gators, stenographers and clerks.

The division is charged with enforcing the control act and
the rules and regulations promulgated thereunder. "Its work
consists mainly of the detection of unlawful manufacture,
transportation, sale and distribution of alcoholic beverages, the
apprehension of violators and the seizure of illicit stills, alcohol
and other unlawful property. Numerous complaints received
daily from officials and the public generally throughout the
state are thoroughly investigated. In addition, routine investi-
gations and contacts with local, state and federal enforcement
officials furnish valuable information.41

Specifically, the division investigates the character and fit-
ness of all applicants for state licenses and submits reports of

41. Ann. Rep. 1936, p. 5.
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its findings to the commissioner. Continual supervision over
licenses and licensed premises is exercised by the division. The
division is carrying out the recently instituted program of fin-
gerprinting all licensees. An important function consists in
detecting illicit stills, importation of bootleg liquor and unlic-
ensed transportation, the arresting of violators and the seizing
of unlawful property. Continuous inspections of municipal
retail licensees are conducted to insure strict compliance with
the act and to detect illicit retail outlets. The division main-
tains a complete chemical laboratory, wherein the department
chemist prepares analyses of various alcoholic beverages for
use in criminal prosecutions and revocation proceedings. The
division submits complete reports of cases involving arrests and
seizures to the various county prosecutors for use in the prose-
cution of criminal violators. The investigator's often appear in
court as witnesses for the State.

The problems of internal organization stand in the forefront
of any consideration of improvement of efficiency42 and must
be solved according to the requirements of the specific agency.
Generally, the framework of an agency is established at the
beginning of its life when no experience is available. In the in-
stant department, the internal set-up of the three divisions
mentioned is subject to constant study and revision. During
the course of preparation for this article, no less than three
changes took place within the Enforcement Division alone.
That the organization of the department is conducive to a maxi-
mum efficiency in administration will be attested to in a study
now being prepared by Mr. Melvin Goodman of the Graduate
School of Public Administration of the University of Michigan,
who has spent the past eight months working in the department
gathering detailed information for his thesis. Discussions with
him and a study of his notes show that he is of the opinion that

42. Feller, Prospectus for the Further Study of Federal Administrative Law-
(1938), 47 YALE L. J. 647, 658.
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the present organizational set-up is the best that can be ob-
tained under present budgetary limitations.

The chart on pages 258 and 259 will serve to illustrate the
organization of the department and the three divisions.

LICENSING

The theory of the act is control and regulation of the entire
liquor industry by the administrative with the aid and coopera-
tion of local "issuing authorities" in the several municipalities.
Anyone in anyway engaged in the liquor business must secure
a license, either from the state department or the local board,
depending upon the type of activity to be licensed.43

From the inception cf the department in 1933 to the last
available compilation 3,943 state licenses had been issued, pro-
ducing a total revenue in fees paid of $2,297,542.17.44 Statistics
compiled show a consistent yearly increase in the number of

43. The State Department issues the following licenses: (1) Manufacturers':
which includes plenary and limited brewery; plenary winery; >plenary, limited and
supplementary distillery; rectifier and 'blender, and bonded warehouse blending:
(2) Wholesalers'", including plenary and limited wholesale, wine wholesale, state
beverage distributors, and plenary and limited export; (3) Plenary retail transit:
(4) Transportation; and (5) Public Warehouse. See Rev. St. 33:1-18. For a
description of the several classes of licenses, together with the various fees there-
for, see Rev. St. 33:1-9 to 33:1-14.

Municipal authorities issue the following licenses: plenary and seasonal retail
consumption, plenary and limited retail distribution, and club licenses.

The municipal "issuing authority" may be (a) the governing board or body of
the municipality, or (b) in municipalities having a population of 15,000 or more,
the "municipal alcoholic beverage control board." The provision in the act pro-
viding for the issuance of licenses in counties of the sixth class by judges of the
Common Pleas was recently held unconstitutional, as repugnant to the state con-
stitutional interdict against local and special laws. Dover Township v. Kirk, 123
NJ.L. 507 (Sup. Ct. 1939).

44. See Ann. Rep. 1938, p. 10.


