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INTRODUCTION

In this streamlined era of social, economic and political
liberalism ; this age of gradual universal emancipation from the
evils of modern industry; of public recognition of labor; of in-
creased agitation for the alleviation of child labor; of the rise
of women into high economic and political positions; of revolu-
tionary innovations in legislative and judicial forums; there are
few topics relating to the law of persons that “display in their
treatment a greater inconsistency, a more unsatisfactory rea-
soning,””! and a more stifling stagnation than the law which
relates to the tort liability between members f a family, especi-
ally that branch which deals with the relat10n»sh1p and liability
between husband and wife.

For a relatively short period, one might have-perceived a
gradual transition from the old Common Law concept of the
status of married women, a short-lived application of the widely
accepted legal maxim that “the function of the law is to keep
pace with the needs of society”. But, with the granting of free-
dom to married women in their property matters and contracts,
the relationship between a husband and his wife lapsed into its
former state of inertia and has since suffered from the pains of
an arrested development. This was due partly to the notorious

1. 43 H L. Rev. 1030.
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ambiguity of legislative verbiage and partly to the judicial fear
of changing the old order where a reliance on the legislative
intent might well support a maintenance of the status quo.

Under the Common Law of England and the law of the
early American colonies, the wife was practically, although not
legally, a chattel in the possession of her husband; a status
which became firmly rooted in the very foundations of the social
and economic structure of these countries. With the rise of the
industrial revolution and its changes in industrial methods,
with its reallocation of population and the attendant growth of
industrial centers and “big cities,” there developed a marked
transition in the economic and social-structure of society. The
creation of new and hitherto unknown industries led to the
establishment of new positions, some of which by their very
nature couid not be capably administered by men, and others,
which, due to the great demand for labor, were thrown open to
women. Ag a result of this sudden intrusion of women into in-
dustry they were thrust into the economic limelight, and became
a center of agitation, at first purely economic but then, political
as well.

The married woman was caught between two diverse forces,
the one, her common law status as a domestic—a mother and
housewife, and the other, a direct antithesis to her former status,
her new found position in the industrial world. Her gradual
rise, after the industrial revolution, from her hitherto sheltered
and almost ignominious existence is known to every student of
history. But, the married woman was not completely appeased
by her new status in industry and began to agitate for a more
liberal andfar reaching recognition in the eyes of the law. She
was endeavoring to gain legally, the place she was winning in
the economic society. In keeping with this social necessity, the
courts of equity, began to recognize certain rights of women,
especially those relating to her property.? Then, following the

2. See v. Prieaux, 3 Bro. C. C. 381; Wilson v. Wilson, 2 Haggard Con-




INTERMARITAL TORTS 357

lead of the courts, the legislatures of the states began, in the
early 1800’s, to give recognition to women in the form of Mar-
ried Women’s Acts, which were designed to give to women, for
the most part, the same rights with regard to their own con-
tracts and their own property, as men had as to theirs. These
statutes with some variations are still in force today® and have

sist. Rep. 203; Norris v. Hemingway, Hogg. Eccl. Rep. 4; Ex parte Gadsden,
S. C. Law Jour. No. 3, p. 343; Carroll v. See, 3 Gill & Johns. 504; Misc. v.
Misc,, 1 Johns. Chan, Rep. 108; Denton v. Denton, ibid 110; Woodruff v. Clark
& Apgar, 42 N.J.L, 198 (S. C. 1880); Dilts v. Stevenson, 17 N.J.Eq. 407 (Pre-
rog. 1864); Fike v. Fike, 3 N.J. Mis. Rep. 485 (Chan. 1925); Lester v. Lester,
86 N.J.Eq. 30, 97 Atl. Rep. 170 (Chan. 1916) ; Hollingshead v. Hollingshead, 91
N.J.Eq. 261, 110 Atl. Rep. 19 (Chan. 1920); Demarest v. Terhune, 62 N.J.Eq.
663, 50 Atl. Rep. 664 (Chan. 1901); Trenton Banking Co. v. Woodruff, 2 N.J.Eq.
117 (Chan. 1838); Skillman v. Skillman, 15 N.J.Eq. 478 (E. & A. 1863).

3. Alabama Civil Code (1923) Vol. 4, Sec. 8264, 8267, 8268. Arizona Re-
vised Code (1928) Par. 2174, p. 524. Arkansas Digest of Statutes (1921) p. 95.
California Civil Code (1872, amended to 1927), Div. I, pt. 3T, Ch. 3, Sec. 158,
162. Colorado Compiled Laws (1921) Ch. XXV, p. 1499, Connecticut General
Statutes (Rev. of 1930), Sec. 5170. Delaware Revised Code (1915), Ch. 87, Sec.
20. Dist. of Columbia Code, Ch. XXXIII, p. 336, Sec. 1155. Florida Compiled
General Laws (1927), p. 1925, sec. 58-70. Georgia Code (1933), p. 746, sec. 503,
505. Idaho Compiled ‘Statutes (1919), Civil Code, Ch. 184, sec. 4657. Illinois Re-
vised Statutes (1931), Ch. 68, p. 1592, sec. 1, 6, 9. Indiana Statutes Annotated
(1933), vol. 7, ch. 1, sec. 101, 102, 115. Towa Code (1927), ch. 470, sec. 10446,
10448. Kansas Revised Statutes (1923), ch. 23, art. 2, sec. 202, 203. Kentucky
Revised Statutes (1930), ch. 66, art. 3, Sec. 2128. Louisiana General Statutes, vol.
VII, ch. 2, par. 2167, 2169, 2170, 2171. Maine Revised Statutes (1930), title 5, ch.
74, p. 1151. Maryland Annotated Code (1924), art, 45, sec. 5, p. 1694. Massachu-
setts General Laws (1932), vol. VII, title III, ch. 209, sec. 2, 6, p. 2639. Michigan
Compiled Laws (1929), vol. 3, ch. 254, p. 4654. Minnesota General Statutes (1923),
ch. 72, sec. 8618. Mississippi Code (1930), vol. 1, ch. 36, p. 949. Missouri Revised
Statutes (1929), vol. 1, art. 1, ch. 20, sec. 2998, p, 889. Montana Revised Codes
(1921), vol. 2, part II, ch. 6, sec. 5786, 5791, 5809, p. 35. Nebraska Comp. Statutes
(1929), ch. 42, art. 2, sec. 202, p. 1035. Nevada Compiled Laws (1929), vol. 2,
sec. 3373, 3379. New Hampshire Public Laws (1926), ch. 288, sec. 2, p. 1174, New
Mexico Comp. Statutes (1929), ch. 68, art. 2, par. 68, New Jersey Revised Statutes,
37:2-5, 6, 13, 18. New York Cons. Laws (1930), ch. 14, art. 4, sec. 57, p. 58.
North Carolina Cons. Statutes (1919), vol. 1, art. 1, ch. 51, sec. 2507, 2513. North
Dakota Compiled Laws (1913), Civil Code, ch. 7, sec. 4411, p. 1060. Ohio Comp.
General Code (1931), part. 2, title 6, ch. 1, sec. 7999, 8002. Oklahoma Compiled
Statutes (1921), vol. 2, ch. 48, sec. 6619. Oregon Laws 1920), vol. 2, ch. 2, sec. 9759.
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given to the married woman, for the most part, the right to hold
property, convey property, retain the benefits of her-labor, con-
tract, and sue and be sued as a femme sole. It is strange, how-
ever, that although these acts are in general similarly worded,
they have led to such diverse judicial interpretations as to cause
the states of the Union to become divided into two opposing
camps.

The difficulty that has surrounded these legislative enact-
ments and made their interpretations so divergent lies in the
ambiguity of their terminology. Courts, when confronted with
cases involving a tort problem between spouses, were forced, in

~view of the lack of specific legislative statements, to determine
the legislative intent. And, in doing this, they were influenced
and their decisions colored by the conflict between the different
conceptions of the family; by the confliet between individual
and relational rights and duties, and in more recent cases, after
the coming of the automobile as a universal mode of travel and
transportation, by the question of liabilify indemnity insurance
in cases involving the auto.

This inconsistency can best be crystallized by a brief glance
at some of the judicial decisions on the gquestion. The case of
Longendyke v. Longendyke* decided by the courts of New York
perhaps best illustrates the brief of the majority of states that
has consistently upheld the common law unity even in the face
of these emancipating statutes. The court, in its opinion held:

Pennsylvania Statutes Annotated (1930), title 48, ch. 3, sec. 111, Rhode Island
General Laws (1923), title XXVIII, ch. 290, sec. 14, South Carolina Code of Laws
(1932), vol. 1, part 1, title 5, ch, 14, sec. 400. South Dakota Revised Code (1919),
vol. 1, art. 5, ch. 2, sec. 178. Tennessee Code (1932), title 4, ch. 1, art. III,—sec.
8460; Texas RevisedCivil Statutes (1925), vol. 1, title 73, ch. 3, sec. 4626. Utah
Revised Statutes (1933}), title 40, ch. 2, sec. 4. Vermont Public Laws (1933),
-title 13, ch, 135, sec. 3074. Virginia Code (1930), vol. 2, ch. 207, sec. 5134, Wash-
ington Codes & Statutes (1910), vol. 2, title XLII, sec. 5925, 5926. West Virginia
Code (1932), ch. 48, art. 3, sec. 4749. Wisconsin Statutes (1929), ch. 266, sec. 7.
Wyoming Revised Statutes (1931), ch. 69, sec. 103,
4. 44 Barb., 366 (N.Y. 1863).
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“Better let the wife suffer in silence than to drag into
the courts, the details of a stormy matrimonial venture.”

And then again later in the same opinion,

“The effect of giving so broad a construction to the
Act of 1860 (to permit a suit between husband and wife
for personal injuries) would be to involve the husband and
wife in perpetual controversy and litigation—to sow the
seeds of perpetual discord and broil—to produce the most
discordant and conflicting interest of property between
them and to offer a bounty or temptation to the wife to
seek encroachment on her husband’s property, which would
not only be at war with domestic peace, but deprive her,
probably, of those testamentary dispositions by her hus-
band in her favor which he would otherwise be likely to
make.”

The court of Chancery in New Jersey in the case of Von
Laszewski v. Von Laszeivski® in keeping with the general trend
of the majority, held:

“Neither at law nor in equity can an action be main-
tained by a wife against her husband for personal injuries.
In equity a bill filed by a wife against her husband may be
maintained for the protection or restoration of her separate
estate, but aside from certain relief in matrimonial causes
based on fraud or want of assent in the matrimonial con-
tract, neither in England nor in this country, except by
statute, hag the right of a married woman to maintain an
action against her husband, either at law or in equity, been
extended to the protection of personal as distinguished
from property rights.

5. 99 N.J.Eq. 25, 133 Atl. Rep. 179 (Chan. 1926).
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“As to our Married Woman’s Act, it is sufficient to say
that in the absence of a clear manifestation of legislative
intent to effect so radical a change in our longest rules in
this respect, that legislative purpose should not be declared
by implication.”

After much agitation and a growing tide of dissents among
the courts of the several states, the courts of Connecticut first
broke the ties of the common law which had up to that time be-
come firmly entrenched in our law. In Brown v. Brown,? the
Supreme Court of Errors of Connecticut boldly set forth:

“So long as there remains to the parties domestic tran-
quility, while a remnant is left of that affection and respect
withont which there eannot have been a true marriage such
action (a suit between a husband and wife) would be im-
possible. When the purposes of the marriage relation have
wholly failed by reason of the misconduct of one or both of
the parties, there is no reason why the husband or wife
should not have the same remedies for injuries inflicted on
the other spouse which Courts give them against other per-
sons. No greater public convenience and scandal can thus
arise, than would arise if they were left to answer one
assault with another and one slander with another slander
until the public peace is broken and the criminal law in-
voked against them.”

For almost six years, the courts of Connecticut stood alone
in their struggle against the inconsistency of the majority hold-
ing. But in 1920 the Courts of North Carolina in the case of
COrowell v. Crowell” joined the ranks of the minority by holding:

6. 88 Conn, 42, 89 Atl. Rep. 889 (1914).
7. 180 N. C. 715, 105 8. E. 206 (1920).



INTERMARITAL TORTS 361

“Whether a man has laid open his wife’s head with a
bludgeon, put out her eye, broken her arm, or poisoned her
body, he is no longer exempt from liability on the ground
that he vowed at the altar to love, cherish and protect her.
We have progressed that far in civilization and justice.
Never again will the sun go back ten degrees on the dial of
Ahaz. (Isaiah 38:8).”

And so we find the law, dangling between the entrenched
force of conservatism and the rapidly growing forces of liberal-
ism, demonstrating the need for a more objective solution to the
problem, perhaps by the passage of uniform laws which would
in unequivocal terms either grant® or deny® the demands of mar-
ried women for complete emancipation by absolute freedom with
respect to suits for torts to their persons.

II.

HiISTORICAL BACKGROUND OF THE CoMMON Law UNITY

The common law tenet under which the husband and wife
were, on marriage, merged into a single unity in the eyes of the
law has persisted for many decades as the basis of that particu-
lar phase of the law of domestic relations. This principle, how-
ever, does not represent the novel creation of the ccmmon law,
but rather a step in the gradual development of the law of our
civilization and finds ample basis in the history of time. Al-
though its predecessors may have been more strict and at times
even brutal in their concepts of the relationship between the
spouses, yet with the passing of time and the gradual rise of

8, See Mississippi Code 1930 VI, c. 36, p. 949, sec. 1941; South Carolina
Code of Laws 1932 V, p. 1, tit. 5, ch. 14, sec. 400.

9. See Massachusetts General Laws 1932,VII, tit. III, ch. 209, p. 2639, sec.
6; Pennsylvania Statutes Annotated, tit. 48 1930, ch 3, sec. 111, .
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civilization, one can perceive a slow change and tempering of
‘the law in this respect. A brief glance over the pages of history
will bring to-light a number of more or less definite steps on
which can be traced the rise of this concept of the common law.

We may look first at tribal laws that governed the early
peoples that flourished in the old world, years before the promul-
gation of the Code of Moses and the Hebrew Jurisprudence and
which are represented to us by the Code of Hammurabi,'® the
first written code of laws of which we have any record and which
date back to about 2250 B.C.»* Throughout that section of the
code that deals with the domestic relationship there is an un-
questionable tendency to assert the domination and ascendancy
of the husband. For example, a husband who incurred a debt
_might hire out or sell his wife or child to pay it off ;'* he might
if he so desired turn his wife loose from the bonds of matri-
mony,'® although the converse was not true.’* Even the every-

10, Hammurabi was the sixth king of the first Babylonian Dynasty.

11. This document carries us back to antiquity, to that which was once re-
garded as prehistoric times; to a period long antedating the promulgation of the
laws of Moses. The stele, or stone, on which the laws were written contained
some 282 laws of which thirty-five were erased leaving a total of 247 laws most
of which have been correctly interpreted, without a doubt.

12, The Hammurabi Code—W. W. Davis—p. 57, par, 117. “If a man incur
.a debt and sell his wife, son or daughter for nioney, or bind them out to forced
labor, three years shall they work in the house of their taskmaster, in the fourth
year they shall be set free.”

13. Ibid, p. 64, par. 137. “If a man have made up his mind to separate him-
self from a concubine who has born him children, -or from his wife who has born
him children, then he shall give back to that woman her dowry, and the usufruct
of the field, garden, and property, so that she may bring up her children; when
she shall have brought them up—she may marry the man of her choice.”

P. 65, par. 138, “If a man put away his wife who has not born him children,
‘he must give her the amount of the purchase money and the dowry which she
brought from the house of her father; then he may put her away.”

14. 7bid., p. 66, par. 14k “If a man’s wife living in his house, has made up
her mind to leave that house and through extravagance run into debt, have
wasted her house and- neglected her husband, ome may proceed judicially against
her; if the husband consent to her divorce, then he may let her go her way.
He shall not give her anything for her divorce, If her husband do not consent to
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day conduct of the wife was regulated with an eye toward the
well-being and respect of the husband.’®

It must not be assumed however that this code had a direct
bearing on the common law, since it was first brought to light
and to the attention of civilization at the beginning of this cen-
tury,!® but, from the parallelisms and similarities that are evi-
dent between it and the Hebrew law, we can reach an almost
unquestionable conclusion that the influence of this code of law
on later jurisprudence was profound.

Then the Hebrew concept of the family as expounded by
the Old Testament and the Laws of Moses has always placed
the male at the head of the parental union. This may be appre-
ciated from the fact that at the death of the father the eldest
son and not the mother became the heir and sole head of the
family—stepping into the shoes of the father. Whether this con-
cept developed because of the belief of the race in monogamy,
or from the eircumstances in which the Hebrew people lived,
surrounded by hostile tribes, causing the wife to look to her
husband, the stronger member of the family for protection, or
whether from the belief that the woman’s only function was to
be a domestic, or an inheritance from preceding civilizations, is
a matter of conjecture. The fact is that the belief in the unity of
the family that manifested itself in the domination of the hus-
band has existed through these thousands of years and still per-
sists among those peoples and has undoubtedly left its imprint
on the common law attitude towards the marital relationship.

her divorce and take another wife, the former wife shall remain in the house
as a servant.”

15. Ibid., p. 66, par. 143. “If she be not frugal, if she gad about, is extrav-
agant in the house, belittle her husband, they shall throw that woman into the
water.”

P, 63, par. 132. “If the finger have been pointed against a man’s wife (if
she have been suspected) but she have not been found lying with another man.
she shall plunge into the river for her husband’s (satisfaction).”

16. The early part of December 1901 and January 1902.






