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SOME ASPECTS OF THE NEW FEDERAL RULES
AND NEW JERSEY PRACTICE.*

The problem of reform in procedure is not new to New
Jersey notwithstanding the fact that the State is considered
to be one of the last adherents to the common law system of
pleading. Since the Practice Act of 1903,' its amendment in
19122 and its counter-part, the Chancery Act of 1915,2 the prac-
tice of law in New Jersey, both in the law and equity courts, is
a far cry from the old common law procedure. When the Legis-
lature adopted the Practice Acts and the Chancery Act they
were greeted with the acclaim which meets all desired reforms.
It was thought that the straitjacket of common law pleading
both at law and in equity had been removed and that we had
modernized ourselves instead of lagging behind the pace of
even our English ancestor. The new spirit was declared in the
provision of the statute that the Practice Act “shall be liberally
construed to the end that legal controversies may be speedily
and finally determined according to the substantive rights of
the parties.”* The millenium had arrived.

It is fair before discussing the new Federal Rules to survey
briefly the results of the reform in New Jersey practice. The

* This paper was presented by Mr. Kaufman at the Institute on Federal

Rules of Civil Procedure held in Newark, New Jersey, on February 16 and 17,
1939. It has been edited for the purpose of this publication.
P.L. 1903, c. 247.
P.L. 1912, ¢, 231,
P.L. 1915, c. 116.
Supra, note 2,
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design of the rules does not vary substantially from the plan
of the several New Jersey statutes. Consequently some measure
of their success may be gathered from our own experience.
Many years have elapsed since the adoption of our reformed
pleading system. One beneficial result has been accomplished:
a judgment is rarely entered without a trial on the merits;
clearly an improvement over the rigors of the common law
pleading. On the other hand, lawyers became in the main a
race of sloppy pleaders. A lawyer who was retained in the case
had no longer need to study it as he did prior to 1912. Pleading
a wrong cause of action was not fatal because liberal amend-
ments were permitted and thus, year after year, with slight
exception, pleading in New Jersey became a lost art.

Entitling all actions under New Jersey practice “At Law”
does not affect the vital distinctions between a contract action
and one of trespass. Replevin differs from covenant; and trover
and conversion differs from ejectment. It is still necessary to
plead the essentials of a common law action—in plain English
and, perhaps, layman’s English, it is true, but the essentials
must still be there. “Action at Law” is nothing but a label on a
packake. The package is just the same as it was many years
ago, stripped of only a few of the “whereases”.

It is still important to study pleading from its common
law aspeet. It contains within its scope a golden treasury of
knowledge, and in the hands of a skillful lawyer can be a
formidable weapon. Unless law schools give the art its proper
place it is apt to sink'into a “Serbonian Bog” to be rediscovered
some hundred years hence by daring explorers of the type of
the late Professors Ames and Langdell.

We must hope, also, that the interpretation of the new
Rules will meet with more success than the Uniform Laws, for
in some respects their uniformity is only in the title.’? It is

5. E.g. Uniform Fraudulent Conveyance Act, sec. 10; Fisher v. Brehm, 100
N.J.L. 341 (Uniform Negotiable Instruments Law).



NEW FEDERAL RULES AND NEW JERSEY PRACTICE 247

already apparent how confusing the interpretation of some of
the Rules will be® until, of course, a final decision is obtained
from the Supreme Court of the United States. But it will be
rare indeed that a case will go to the highest court on an issue
of pleading. These questions will be merely interlocutory during
the course of the case and as such are not appealable.” An addi-
tional impediment to the creation of a uniform law of pleading
results from the adoption by the Federal Rules of the principle
of harmless error.® Application of both of these doctrines in
New Jersey has resulted in an almost complete absence of deci-
sions by the high courts on pleading questions.® The result will
be that in the Federal District Courts there may be as much
diversity in the law of pleading as there are districts.

Whether or not the lack of a uniform pleading law is im-
portant resolves itself into a question of approach, and the same
problem is presented in treating many of the Federal Rules. It
is true of the basic issue of procedural reform in the original
pleading, for whether or not it should be required to contain
the essential allegations of a common law cause of action is a
problem of a particular legal philosophy. Some would have it
that the lawyer be required to plead exactly all those elements
of an action which were necessary at Common Law. On the
other hand the new Federal Rules go to another extreme. It is
probable that the efficient administration of the rules will re-
quire the courts to discover a happy hunting ground between
the two poles.

6. Cf. cases cited in notes 38-42 iufra.

7. Cf. Leader v. Apex Hosiery Co., 25 AB.A.J. 157 C.C.A. 3rd (1939)
where the Court held that an order of the District Court under Rule 34 for the
discovery and production of documents for inspection, etc, was an interlocutory
order and therefore not appealable.

8. Rule 61.

9. Rev. St. 1937, 2:27-363 (no reversal for non-prejudicial error) Hoffman
Associates, Inc. v, Snook, 112 N.J.L. 68 (E. & A. 1934) (necessity of final judg-
ment as to issues and parties in Actions at Law).
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This discussion of the rules will govern a limited field of
pre-trial practice only. Comparable issues can be raised in many
of the other rules. Of primary concern, however, is the purpose
and scope of the Federal Rules as they may be reflected in
similar rules and case made law in New Jersey practice and
procedure. Recent decisions of the United States Supreme
Court!® in many fields require a re-examination of the vast
body of state law which to Federal Court practitioners had
become relatively unimportant. Methods of procedure once used
were those devised by the law of the State in which the Federal
Court was sitting and the substantive law was taken from that
body of law which had been created by the Federal Courts, sui
generis, as it were. The shift is now pronounced. We now are to
use the procedural rules of the Federal Courts and the substan-
tive law of the States. Instead of looking to New Jersey prac-
tice, therefore, we must examine New Jersey substantive law,
bearing in mind always that the Federal Court and the State
Court, each in its sphere, is supreme. The Federal Court determ-
ines the method of procedure, but what the substantive law of
the State is, is determined conclusively by the courts of the
State whose law is presented for application.

RuLe 3: COMMENCEMENT OF ACTION'!

This Rule provides that a civil action is commenced by
filing a complaint with the court. Of course, in view of Rule 2,
which combines what were formerly equity and law actions
into one form of action, Rule 3 applies to every action instituted

10. Note 46 infra.

11. No attempt is made to cover all phases of all of the rules in the pre-
trial practice group. Rule 1 deals with the scope of the rules. Rule 2 is concerned
with the merger of law and equity actions and provides that there shall be one
form of action. This latter rule is particularly important in connection with jury
trials under Rules 38 and 39 but the subject is beyond the scope of this discussion.
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in the court which is subject to the application of the rules of
the district courts.

Rule 3, though brief and simple in its language raises a
question which must necessarily be the subject of some con-
troversy and will be particularly important to New Jersey
lawyers. Under the Rule, the first step in an action is the filing
of the complaint, and the action is thereby commenced. In New
Jersey on the law side, however, an action at law is commenced
when the summons is signed and sealed in the name of the judge
in good faith with the purpose of making immediate service.'?
A suit in Chancery is commenced by the filing of a bill, issuance
of process and a bona fide attempt to serve.!3

Generally related to the problem of the commencement of
the action is the question of the effect of filing a lis pendens.
Under the New Jersey rule a lis pendens begins to take effect
from the service of the subpoena and not from the time of filing
the bill or issuing the subpoena.’ The problem of lis pendens is
left untouched by the Federal Rules. Under the Federal cases
lis pendens is a matter of substantive law and is to be regulated
by State rules.’

This conflict between the rule and the New Jersey practice
will be particularly important when a question of the statute
of limitations is raised. The New Jersey statute of limitations
provides with respect to a contract action, for example, that it
shall be commenced within six years after the accrual of the
cause of action.'® It is obvious, therefore, that the time of the
commencement of the action may be of vital importance and

12, County Adm’x v. Pacific Coast Borax Co., 68 N.J.L. 273 (E.& A. 1933).

13. Delaware River Quarry & Construction Co. v. Board of Chosen Free-
holders, 88 N.J.Eq. 506 (Ch. 1918).

14. Haughwout v. Murphy, 21 N.J.Eq. 118, aff’d, 22 N.J.Eq. 531 (E. & A.
1871) ; Delaware River Q. & C. Co. v. Mercer Freeholders, note 13, supra.

15. U. S. v. Calasieu Lumber Co., 236 Fed. 196, C.C.A. 5th (1916).

16. Rev. St. 1937 2:24-1.
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that that time may differ depending upon whether the suit is
brought in the Federal courts or in the State courts.

The statute of limitations applied in the Federal Court has
been that of the state in which the court is sitting, a feature of
substantive law,’* and if that procedure continues the New
Jersey practice will not be affected by the Federal Rule.’® It is
possible, however, that although the statute of limitations may
be treated as substantive law the question of whether or not an
action is actually commenced may be one of procedure. In that
posture the issue would be controlled by the law of the forum
and the Federal Rule of procedure would apply.

If the action is brought in the Federal Court and the Fed-
eral Rule is applied, the statute of limitations is modified to
the extent that the time between the filing of the complaint and
the taking of the other steps made necessary by the New Jersey
statute is avoided. Under Rule 4, however, an attempt has been
made to eliminate the difficulties which have just been dis-
cussed. Whether or not, however, the removal of the conflict
will be actually accomplished will depend in a great measure
upon the administration of the clerk’s office in performing the
ministerial acts required in connection with issuing the sum-
mons.

RuLE 4: ProoEess

Rule 4 is divided into eight sections and deals with the
various incidents to process, its issuance, form, service, return
and amendment. For the most part no difficulties are presented,
since in several instances the rule specifically provides that the

17. Michigan Insurance Bank v. Eldred, 130 U.S. 693, 9 S. Ct. 690, 32
L. Ed. 1080 (1889). For purposes of conflicts of laws, statutes of limitation are
procedural. McClellan v. North, 14 N.J.Misc. 760, aff'd, 118 N.J.L. 168 (E. & A.
1937) ; Summerside Bank v. Ramsey, 55 N.]J.L. 383 (S. Ct. 1893).

18. See discussion under Erie R.R. Co. v. Thompkins, infra.
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summons and complaint may be served in the manner pre-
scribed by the law of the state in which the service is made for
similar service upon a defendant in an action brought in the
courts of general jurisdiction of that state *°

The Rule first provides for the issuance of summons and
here the attempt is made to avoid the conflict which may be
created by Rule 3. The Rule states that upon the filing of the
complaint the clerk shall forthwith issue a summons and de-
liver it for service to the marshal or to a person specifically
appointed to serve it. This requirement that the clerk issue the
summons forthwith upon the filing of the complaint is felt will
solve the problem of the statute of limitations, because as a
practical matter the clerk will be required to take those steps
which are also prescribed by the New Jersey cases. In theory
at least, however, the problem remains.

Section b of Rule 4 provides for the form of summons. It is
a form similar to that which is used in our courts

Section c of Rule 4 provides that the service of process shall
be by a United States marshal, his deputy, or by some person
specially appointed by the court for that purpose, and such
special appointments are to be made freely when substantial
savings and travel fees would result. In New Jersey, of course,
the original process is served, by the sheriff in all cases except
.n courts of inferior jurisdiction °

In a recent case decided under this Rule,? the court refused
to permit service to be made by the county sheriff or any of his
deputies because the motion failed to designate a particular
individual, his qualifications and the distance which he would
have to travel in order to make the service These facts should
be set out in the application.

19. Rule 4 (d) (2) (7).
20. Rev. St. 1937 2:27-61; Rev. St. 1937 2:20-18,
21, Modric v. Oregon & Northwestern R.R. Co., 25 F. Supp. 79 (D.C.D.

Ore. 1938).
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Section d of Rule 4 provides for the method of service and
requires that the summons and complaint be served together
and that a personal service be made. With respect to service
upon an individual other than an infant or incompetent person
the Rule varies substantially from the New Jersey practice.
Under the New Jersey rule service in an action at law is to be
made personally or by leaving a copy at the usual place of
abode of the defendant.’* In the district courts of the state
service is made personally on the defendant or by leaving a
copy at hig dwelling house or place of abode in the presence of
some person of his family of the age of fourteen years who shall
be informed of its contents.?® A third form of service has been
devised in a suit in equity in this State. The process is served
on the defendant personally or by leaving a copy at his dwelling
house or usual place of abode.?* The practice has also been that
if the summons is left at the usual place of abode of the de-
fendant, it is delivered “to some person thereat”.”® The uni-
formity which is the object of the Federal Court rules might
well be taken under consideration by the Statute Commission
which has been proposed for this State.

With respect to service upon an individual, Rule 4 (d)
differs from the practice in each of the three New Jersey Courts
which have been referred to. The Rule provides that service shall
be made upon an individual personally or by leaving copies of
the summons and complaint at his dwelling house or usual
place of abode with some person of suitable age and discretion
then residing therein. The New Jersey case made rule®® requir-
ing the summons to be left with a person has been adopted in
the Federal Rule. The Rule also provides, however, that service

22. Rev. St. 1937 2:27-59.

23. Rev. St. 1937 2:32-27.

24. Rev. St. 1637 2:29-23.

25. Heilemann v. Clowney, 90 N.J.L. 87 (S. C. 1917).
26. Supra, note 24.
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upon an individual may also be made in the manner prescribed
by any statute of the United States or by the law of the state in
which the service is made. Provision is also made for service
upon an agent authorized by appointment or by law to receive
the service of process. :

Service upon an infant or an incompetent is to be made in
the manner prescribed by the law of the state in which the serv-
ice is made and of course under the New Jersey law the service
would be made personally in the presence of a competent
person.®”

Service upon a domestic or foreign corporation or a part-
nership or other unincorporated association may also be made
in the manner prescribed by the state law or by delivering a
copy of the summons and complaint to an officer, a manager or
general agent, or to any other agent authorized by appointment
or by law to receive service of process. If the statute requires
mailing a copy to a defendant, it must be complied with. Under
the New Jersey law the service would be made on the President
or other officer for the time being or the agent, manager or per-
son in charge of the business of the organization or associa-
tion 28

Provision is also made for service upon the United States
where it is a party or upon an officer or agency of the United
States. With respect to service upon a state or municipal cor-
poration or other governmental organization thereof subject to
suit, there is a slight difference from the New Jersey practice.
The Rule provides that service shall be made by delivering a
copy of the summons and complaint to the chief executive offi-
cer. Under the New Jersey law, when an action is commenced
against a county or municipality, the summons is to be served
upon the director or clerk of the board of chosen freeholders or

27. In re Martin, 86 N.J.Eq. 265 (Ch. 1916); Latue v, Gearhart, 11 Misc..
117, aff’d, 112 N.J.L. 382 (E. & A. 1933).
28, Rev. St. 1937 2:78-2,



254 NEWARK LAW REVIEW

the presiding officer or clerk of the municipality, as the case
may be.” Here again the Federal Rule provides that service
may also be made in the manner prescribed by the law of the
State

RULE 5: SERVICE AND FILING OF PLEADINGS AND
OTner PAPERS

Rule 5 deals with the service and filing of pleadings and
other papers and indicates the method by which this shall be
done. Generally, the rules are similar to those which prevail in
New Jersey. It is provided that all papers subsequent to the
original complaint are to be served upon each of the parties
affected thereby unless the court orders otherwise, except that
no service need be made on parties who are in default unless
new or additional claims for relief are asserted. Service is to be
made upon the attorney unless service upon the party himself
is ordered by the court. Service may be made by delivering a
copy to the attorney or party or, if no address is known, it may
be left at the office of the clerk of the court. It is sufficient
delivery if the copy is left at the office of the attorney with his
clerk or the person in charge thereof, or if no one is in charge,
by leaving it in a conspicuous-place. Service by mail is complete
upon, the mailing.

Rule 5 (¢) provides that if there is an unusually large
number of defendants the court may order that service of the
pleadings of the defendants and replies thereto need not be
made as between the defendants and that any crossclaim, coun-
terclaim or matter constituting an avoidance or affirmative
defense shall be deemed to be denied or avoided by all other
parties and that the filing of any such pleading and service

29. Rev. St. 1937 2:26-59.






