
GROWTH OF NEW JERSEY EQUITY—A SURVEY

Although the Court of Chancery of New Jersey dates from
1705,1 any accurate history of its growth and development must
commence with about 1830, (when the first volume of New Jer-
sey Equity Reports appeared), because the Chancery records
prior to that time were kept haphazardly, and are incomplete.2

The New Jersey of 1830 was very different from what it is
now. The Country at large was still in the pioneering stage and
fighting Indians.3 In 1830 the entire population of the State
was about 320,000 souls,4—a little more than half of the present
population of the City of Newark, and less than one-tenth of
the present population of the whole State. The social and eco-
nomic life was predominantly rural. The stage coach was still
the principal mode of transportation. Men had not yet dreamt
of the telegraph, telephone, automobile, radio, or motion pic-
tures. Capital in those days consisted largely of land, farming
implements and slaves. Large industries were relatively un-
known. Most businesses were conducted by individuals or part-
nerships, corporations being practically unheard of, except in
the field of canal or water companies; and even such corpora-
tions were created by special legislative franchises.5 Divorces
were frequently granted by legislative fiat.6

THE COURT OF CHANCERY IN 1830

Under the First Constitution (July 2, 1776) the Governor,
or in his absence, the Vice-President of the Council, was the

1. In re Vice Chancellors, 105 NJ.Eq. 759 (1930).
2. BIGELOW, A CHAPTER IN CHANCERY OF NEW JERSEY.

3. EMERSON, 'A HISTORY OF NINETEENTH CENTURY, YEAR BY YEAR, p. 865.

4. State Census.
5. ,See prohibition contained in NEW JERSEY CONSTITUTION 1844, Art. IV,

Sec. 7, Par. 11.
6. See prohibition contained in NEW JERSEY CONSTITUTION 1844, Art. IV,

Sec. 7, Par. 1.
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Chancellor of the Colony, as well as the Ordinary or Surrogate
General, and he so continued until the Constitution of 1844.7

Sect. 21 of the First Constitution provided that "all the laws of
this province, contained in the edition lately published by Mr.
Alison, shall be and remain in full force until altered by the
legislature of this Colony," and Sect. 22 provided that "the
Common law of England, as well as so much of the statute law,
as have been heretofore practiced in this colony, shall still
remain in force, until they shall be altered by a future right of
the legislature, such parts only excepted as are repugnant to
the rights and privileges contained in this charter".

The Constitution of 1844 brought about a separation of
the Equity powers, this jurisdiction being vested in the Chan-
cellor, with the proviso that "the legislature may vest in the
Circuit Courts or Common Pleas • • * Chancery powers
so far as relates to the foreclosure of mortgages and sale of
mortgaged premises".8 It also provided that no divorce should
be granted by the Legislature,9 and that the legislature shall
pass no special act conferring corporate powers, but may pass
general laws under which corporations may be organized.10 The
effect of the Constitution of 1844 was to make the Court of
Chancery a constitutional court, whose jurisdiction could not
be impaired by the legislature.11

GENERAL SURVEY OF NEW JERSEY EQUITY SINCE 1830

In 1830, Chancery litigation had, as might be expected, a
definite agricultural tone,—foreclosure of mortgages on farm
land, specific performance of contracts to convey real estate,

7. First Constitution of New Jersey (1776), Sec. 8, 1 C. S. XXX.
8. NEW JERSEY CONSTITUTION (1844), Ar t IV, Sec 7, Par. 10.

9. Supra, note 6.
10. Supra, note 5.
11. Supra, note 1.
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injunctions to prevent trespasses, etc. There were few authori-
tive treatises on Chancery practice. Most of the citations were
of English cases. Daniels Chancery Precedents, and, among
American authorities, Kent's Commentaries were regarded as
the gospels of equity. As for pleading and practice, that was
taken over almost bodily from the English Chancery Practice,
and that practice has continued as our model, except where
otherwise changed by statute or rule of Court.12 Until the Mort-
gage Act of 1880, deficiency decrees were usually entered in the
foreclosure proceedings.13

The law of specific performance has been considerably
liberalized. The old reluctance to grant specific relief where the
contract required some degree of continuous performance by
defendant is gradually disappearing.14 The defense of lack of
mutuality of remedy, imported from an English textwriter, is
being slowly whittled away.15 The doctrine of specific per-
formance has been applied to chattels having a unique char-
acter,16 and choses in action.17 The old rule that equity will not
specifically enforce a land contract at the suit of a purchaser
who has contracted to resell the land, has been repudiated,18

and the right of a purchaser from a vendee to specific perform-
ance has been sustained.19 Then again the old rule that reforma-
tion and specific performance would not be granted in one suit,

12. West v. Paige, 9 NJ.Eq. 203 (1852); Southern Nat. Bank v. Darling,
49 NJ.Eq. 398 (1892); Fraser v. Frazer, 77 NJ.Eq. 205 (1910).

13. Mershon v. Castree, 57 NJ.Law 484 (1895); Morris v. Carter, 46
NJ.Law 260 (1884) ; Pennsylvania Co. v. Marcus, 89 NJ.Law 633 (1916).

14. Zygmunt v. Avenue Realty Co., 108 NJ.Eq. 462 (1931).
15. Kamens v. Anderson, 99 NJ.Eq. 490 (1926); Miller v. Headky, 109

NJ.Eq. 436, 442 (1932).
16. Burr v. Bloomsburg, 101 NJ.Eq. 615 (1927).
17. Cutting v. Dana, 25 'NJ.Eq. 265 (1874).
18. B & B Investment Co. v. Kaufman, 100 NJ.Eq. 411 (1927).
19. McVoy v. Bauman, 93 NJ.Eq. 360, ag'd, 93 NJ.Eq. 638 (1922).
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has been overruled and the contrary made the established law.20

The current economic depression has brought in its wake
many actions for specific performance of separation agree-
ments. Until 1932, the law was well settled that "a husband's
financial inability to perform because of a change in his * * *
circumstances would not avail him to defeat his promise to
support his wife and children during separation" ;21 but in 1932
the case of Apfelbaum v. Apfelbaum22 appears to have started
a train of contrary decisions holding that equity will not en-
force such agreements, and that a husband may plead a change
of circumstances.23 These later decisions are clearly out of line
with the established law on the subject,24 and obviously arose
out of a misapplication of the rule laid down in the Apfelbaum
case, (which involved an agreement for alimony entered into
after divorce,—in the face of a final decree for alimony), to
situations involving separation agreements entered into by the
parties while married, and providing for support and mainten-
ance as distinguished from alimony. The distinction is clearly
pointed out by Vice Chancellor Berry in the recent case of
Cohen v. Gohenj25 (1936). The> law on this subject is now in a
state of confusion, and it is hoped that when the question is
again presented to the Court of Appeals it will clarify the law.

Relief by way of injunction against ordinary torts, such
&s waste, nuisance, trespass, and disturbance of easements con-
tinue to be granted much as they were a hundred years ago.
However, there appears to be less insistence that the complain-

20. Segal v. Leshire Corp., 113 NJ.Bq. 198 (1933) ; Mechanick v. Duscha-
nedc, 99 NJ.Eq. 86 (1926).

21. Vandergrift v. Vandergrift, 63 NJ.Eq. 124 (1901).
22. I l l NJ.Eq. 529 (1932).
23. Phillips v. Phillips, 119 NJ.Eq. 462 (1936) ; Second National Bank of

Paterson v. Curie, 116 NJ.Eq. 101 (1934); Aiosa v. Aiosa, 119 NJ.Eq. 385
<1936).

24. See cases collected in Cohen v. Cohen, 121 NJ.Eq. 299 (1936).
25. Supra, note 24; see also Moller v. Moller, 121 NJ.Eq. 175 (1936).
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ant's rights be first established at law; and even in cases where
such rights are in dispute, the Court has granted preliminary
relief to preserve the rights of the parties until the question is
settled at law.26

In nuisance cases several tendencies are noticeable,—first,,
a tendency on the part of the State under legislative authority
to abate public nuisances, and second, an inclination on the
part of the Court to allow the defendant time to abate or allay
the nuisance27 by scientific means, before granting a permanent
injunction, especially where great financial loss will result to
the defendant by immediate abatement.28

Although adhering to the doctrine of convenience, on pre-
liminary injunction, our Courts have refused to apply that
principle on final hearing.29 On the procedural side, there is less,
reluctance to grant relief by way of preliminary injunction in
appropriate cases;30 and in extreme cases even interlocutory
mandatory injunctions have sometimes been granted.31 In doubt-
ful cases the Court has frequently appointed a Master to make
an inspection and report,32 and mechanical devices have been
permitted to reproduce the nuisance complained of.33

The equitable remedies of rescission and cancellation have
been greatly expanded during the last hundred years, particu-

26. Rockaway, etc., Corp. v. D. L. & W. R.R. Co., 101 NJ.Eq. 192 (1927),
aff'd 103 NJ.Eq. 297 (1928).

27. Hutchinson v. Board of Health, 39 NJ.Eq. 569 (1885).
28. Sayre v. Newark, 58 NJ.Eq. 136 (1899); Wallace & Tiernan Co. v.,

U. S. Cutlery Co., 97 NJ.Eq. 408 (1925).
29. Hennessy v. Carmony, 50 NJ.Eq. 616 (1892).
30. Cronin v. Bloemecke, et al., 58 NJ.Eq. 313 (1899); Seastream v. New-

Jersey Exhibition Co., 67 NJ.Eq. 178 (1904).
31. Pennsylvania R.R. Co. v. Kelley, 77 NJ.Eq. 129.
32. Friedman v. Keil, 113 NJ.Eq. 37 (1933) ; Peragallo v. Luner, 99 NJ.Eq..

726 (1926).
33. Phonograph Records admitted to prove noise nuisance in Ledirk Amuse-

ment Co. v. Cooper (Docket 105-513). But see State v. Simon, 113 NJ.Law 521
(1934) where court refused to permit use of such records for cross-examination^
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larly in cases involving fraud. The late Vice Chancellor Backes
in the Commercial Casualty case (1932)34 restored the Court's
lost ground in jurisdiction in such matters. Prior to the Eggers
case (1901)35 our Court of Chancery uniformly held that it had
jurisdiction in all matters of fraud, except fraudulent wills, and
that the mere fact that there was an adequate remedy at law
was not an objection to the exercise of its jurisdiction. But in
the Eggers case our Court of Appeals departed from prior deci-
sions and held that although the Court of Chancery had general
jurisdiction in such matters, yet, "When the remedy at law is
plain, adequate and complete, the Court of Chancery is reluct-
ant to exercise the jurisdiction, and will not do so unless the
administration of justice would thereby evidently be facili-
tated". In the Commercial Casualty case36 (1932) Vice Chan-
cellor Backes held that even though the bill alleged legal fraud,
"complainant will not be put to the hazard at law when the
requirements in equity are less exacting". His opinion in that
case was unanimously affirmed by the Court of Appeals, and
later again expressly approved by the same Court in Keuper v.
Pyramid Bond & Mortgage Company?1 We are therefore back
to where we were before the decision in the Eggers case.

There has also been an increasing liberality in granting
relief in cases of mistake,88 even in cases of unilateral mistake,39

and in cases of breach of contract, or impossibility of perform-
ance due to mistake where an equitable lien was sought as
ancillary to rescission.40

34. Commercial Casualty Ins. Co. v. Southern Surety Co. of Des Moines,
Iowa, 100 NJ.Eq. 92 (1926), aff'd, 101 NJ.Eq. 738 (1927).

35. Anderson v. Eggers, 63 NJ.Eq. 264 (1901).
36. Supra, note 34.
37. 117 NJ.Eq. 110 (1934).
38. Bowen v. Pursel, 109 NJ.Eq. 67 (1931).
39. Chelsea National Bank v. Smith, 74 NJ.Eq. 275 (1908).
40. Richeimer v. Fisohbein, 107 NJ.Eq. 493 (1931).
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The remedy of reformation, though broadly expanded in
all classes of contracts has, paradoxically, been narrowly
applied to insurance contracts. In Sardo v. Fidelity, etc. Co, of
Maryland?1 our Court of Appeals, in reversing the Court of
Chancery for granting reformation of an insurance policy, laid
down the rule that the insured is under a duty to read the policy
(and if necessary, "to call in a lawyer or insurance expert" to
explain the meaning thereof), and to return it if it doesn't
express the intention of the parties, and if he retains the policy,
even though in ignorance of the fraud of the insurer's agent, he
is not entitled to reformation. Why this exceptional rule should
be applied to insurance contracts and not to other contracts is
difficult to understand. In Lloyd et al v. Huliek, et al (1906),42

the same Court held that the failure of the complainants to
read their deed, which contained covenants inconsistent with
the contract of sale, would not disentitle them to reformation.
There the Chief Justice remarked:

"Its (that is, the deed) delivery by the defendants to
the complainants, without a disclosure of the fact that it
contained these covenants, was equivalent, it seems to me,
to a declaration on their part that the deed was drawn in
conformity to the provisions of the contract. It is true that
the complainants might readily have discovered, by an
examination of the deed before accepting it, that it was not
what they had bargained for, and it may be conceded that
prudence upon their part required a scrutiny of the deed
before its acceptance by them. But I am not able to per-
ceive that their failure to discover the fraud disentitles
them to relief. In the transaction of business, men ordi-

41. 100 NJ.Eq. 332 (1926) ; see also Berkowitz v. Westchester Fire Insur-
ance Co., 106 NJ.Eq. 238 (1930) ; By-»Fi B. & L. Assn. v. N. Y. Casualty Co.,
116 NJ.Eq. 265 (1934).

42. 69 NJ.Eq. 784 (1906).
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narily deal with one another in the belief that each m
honest."

Since the Court recognizes that the ordinary person taking out
insurance "is neither an insurance expert, nor a trained law-
yer"43 and since the insurance companies dictate the forms of
their policies, it would seem that the principle of the Hulick
case should be applied more liberally to an instrument as highly
technical and legalistic as an insurance policy, than to an ordi-
nary contract.

In denying relief in the Sardo case, the Court of Appeals,
relied upon its former decision in Crescent Ring Co. v. Travel-
ers Indemnity Co.44 in which it absolved the insurer from lia-
bility for the deceit of its agent committed in the course of his
employment, because the misrepresentation was not "for the
Master's benefit," but, on the contrary, was "detrimental to his
principal". This reasoning appears to be in discord with the
rule previously laid down by the same Court in Mick v. Cor-
poration of Royal Exchange, &c.45 that "the principal is liable
for the faud of his agent acting within the scope of his author-
ity, whether or not the principal would benefit by the success
of the fraud * * * » The ratio decidendi of the Crescent
Ring case appears to be out of harmony with modern notions
of social policy. The tendency of modern legislation and of
judicial decision has been to enlarge rather than curtail the
liability of the principal for the acts of his agent.46 On similar

43. Radwanski v. Scottish Union National, etc., Co., 100 NJ.Law 192'
(1924); Giammares v. Allemania Ins. Co., 89 NJ.Eq. 460 (1918), rev'd, 91
NJ.Eq. 114 (1919).

44. 102 NJ.Law 85 (1925).
45. 87 NJ.Law 607 (1914); see also Corona Kid Co. v. Lichtman, 84 N J .

Law 363, 370 (1912).
46. POLLACK, TORTS (1887), Sec. 67, 68; SALMOND, JURISPRUDENCE, 2nd Ed~

(1907), 381.
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facts, the United States Supreme Court reached a contrary
result.47 The legalistic doctrine laid down in the Crescent Ring
case is traceable to the Court's literal construction of the lan-
guage of Willes, J. in Barwiek v. English Joint Stock Bank,
wherein he said :48

"The general rule is that the master is answerable for
every such wrong of the servant or agent, as is committed
in the course of the service and 'for the master's benefit/
though no express command or privity of the master te
proved."

For many years it was generally believed that this statement of
the law was correct. But in 1912, the House of Lords in Lloyd
v. Grace, Smith & Co.49 held that it was too narrow, that the
words a<iMd for the master's benefit/' merely described the facts
in the Barwiek case, but did not constitute an essential element
of the principle involved. In reinterpreting the quoted language
of the Barwiek case the House of Lords pointed out that "It is
* * * a mistake to qualify it by saying that it only applies
when the principal has profited by the fraud".

Then again, there has been much improvement in the
administration of miscellaneous equitable remedies. For in-
stance, in strict interpleader actions, the doctrine of privity,
and the requirement that the complainant shall have no interest
in the subject matter of the interpleador action is being worn
away.50 In recent years, the strict bill of interpleader has been
somewhat eclipsed by its offspring,—the bill in the nature of
interpleader, which has become a popular remedy in litigation

47. Gleason v. Seaboard Air Line Co., 278 U. S. 349, 73 L. Ed. 415 (1928).
48. L. R. 2 Ex. 259, 12 Eng. Pul. Cas. 298.
49. A. C. 716 (1928) ; 5 B. R. C. 498.
50. Camden Safe Deposit Co. v. Barbour, 117 NJ.Eq. 401 (1935).
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arising under the Mechanic's Lien Act,51 in conflicts over deced-
ent's bank deposits,52 and in suits over insurance money.53

The practice of filing Bills of Peace against numerous de-
fendants under the old practice has fallen into disuse, probably
because the Practice Act and rules of the law court allow
greater liberality in joinder and consolidation of actions at
law.54

The old practice of purchasing real estate at judicial sale
and then removing the cloud on the title has given way to the
more practical method of removing the cloud on the title before
the sale.55 The remedy of quieting title has been extended by
legislation to testamentary trust funds.56

The ancient equitable remedy of "account" has also fallen
into disuse, having been superseded by the statutory provisions
for compulsory reference in actions at law.57 Likewise bills for
discovery are less common, their importance having lessened
because of the statutory procedure for discovery at law.58 In
matters of accounting, the Court of Chancery is reluctant to
take jurisdiction unless they involve mutual accounts, or com-
plicated accounts, or where the defendant is under a fiduciary
duty to account, or where some special equity is involved.59

Our constitutional prohibition against imprisonment for
debt has had the tendency to reconcile our legal and equitable

51. MacDonnell v. Yitelli, 111 NJ .Eq . 502 (1932); Brunetti v. Grandi, 89

NJ .Eq . 116 (1912). ~~~" ~
52. Morristown Trust v. Capstick, 90 NJ .Eq . 22 (1919).
53. Metropolitan Life Ins. Co. v. Hamilton, 70 Atl. 677 (1908).
54. Rev. St. 2:27-24, 2:27-37; iBeatty v. Lincoln Bus Co., 11 N.T.Misc

938 (1933).
55. Kinmonth v. White, 61 NJ .Eq . 358, 360 (1901).
56. An Act Relating to Testamentary Trusts; R. S. 3:43-1* In re Emery

108 NJ.Eq. 601 (1931).
57. . . . R. S. 2:27-178-181.
58. Supreme Court Rules 94, 95, 97; R. S. 2:27-169, 170.
59. Pine Building Co. v. Grossman, 102 NJ.Eq. 189 (1928).
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processes. The old doctrine that equity acts only in personam
has been considerably departed from. Today it is a common
thing to bring an action at law on an equity decree for payment
of money.60 Execution on money decrees were first allowed by
the old Chancery Act.61 By statute, money decrees may now be
given the status of judgments at law.62 By statute also the Court
may issue a writ of sequestration against a non-resident's prop-
erty in an equitable action for a money decree ;63 and, in the ab-
sence of a money decree founded on a breach of trust or mis-
appropriation of trust fund, the method of execution is by writ
of fi fa or sequestration, and not by contempt.64

Under the doctrine in Pennoyer v. Neff®5 it has been held
that a decree for maintenance will not lie in the absence of
personal service upon the husband;66 and it has likewise been
held that an action for maintenance based on a separation
agreement, though partaking in the nature of alimony, is an
action on a debt within the meaning of Art. 1, Sect. 17 of the
State Constitution and collectible by ordinary execution, and
not by contempt.67 Even a bill for specific performance of land
located in this State is so far regarded as an action in rem
under Sect. 45 of the Chancery Act, that a decree for convey-
ance thereof is self-executory.68 These cases illustrate that for
all practical purposes, the distinction between money judg-
ments and money decrees has virtually disappeared.

Space does not permit an extensive study into equitable

60. Bolton v. Bolton, 86 NJ.Law 622 (1914).
61. R. S. 2:29-63.
62. R. S. 2:29-57.
63. R. S. 2:29-89.
64. Infra, note 67.
65. 95 U. S. 714 (1877).
66. McGuiness v. McGuiness, 72 N.J.Eq. 381 (1906).
67. Gault v. Gault, 112 NJ.Eq. 41 (1932); Aspinwall v. Aspinwall, 53

NJ.Eq. 684 (1895).
68. McVoy v. Baumann, 93 NJ.Eq. 360, 368 (1922).


