
GERMANE PLEADINGS IN THE COURT OF
CHANCERY

[Concluded)1

II. THE COUNTERCLAIM

Prior to 19152 and the adoption of the present Chancery-
Rules, the defendant employed a cross-bill3 for affirmative re-
lief ;* or, in a divorce action a cross-petition.5 One of the rules

1. This is the concluding part of an initial article published in 2 UNIVERSITY
OF NEWARK LAW REVIEW 145, in which the requirement of germaneness was
considered with reference to the amending of the original bill.

2. The present Chancery Rules (as amended) were authorized by the Chan-
cery Act of 1915 (Cumm. Supp. [1924] pp. 271, 272, §§ 116, 124). They were
promulgated in 1916 and went into effect, January 1, 1917. A similar order of
promulgation was made by the present Chancellor with respect to the existing
rules and certain amendments thereto, in 1933, operative on and after January
1, 1934. The date, 1915, is taken merely as a convenient dividing point for pur-
poses of discussion. To the extent of any conflict between the Chancery Rules
and the Chancery Act of 1915, the former govern. Cumm. Supp. (1924), p. 272,
§ 124; Weinberger v. Goldstein, 99 NJ.Eq. 1, 132 Atl. 659 (Ch. 1926), affd,
101 NJ.Eq. 310, 137 Atl. 920 (1927).

3. A cross-bill seeking discovery was denominated a "pure cross-bill". Story,
Eq. PL (10th Ed.), § 389. A cross-bill seeking relief was called "an original
bill in the nature of a cross-bill". Coogan v. McCarron, 50 NJ.Eq. 611, 25 Atl.
330 (Ch. 1892). Pure cross-bills were defensive in character; a cross-bill seek-
ing affirmative relief—offensive or aggressive. For both, the counterclaim is now
employed. But the distinction retains some importance in determining whether
the dismissal of the original bill carries with it ipso facto a dismissal of the
counterclaim. Trust Co. of N. J. v. McGuinness, 104 NJ.Eq. 1, 144 Atl. 110
(Ch. 1928) ; Coogan v. McCarron, supra. Counterclaims in lieu of pure cross-
bills for discovery are infrequent in the present practice due to the superior
facilities of interrogatories under Chancery Rule 84; see, Pettit v. Port New-
ark Nat Bank, 110 NJ.Eq. 324, 160 Atl. 34 (Ch. 1932) ; Hoffman v. Malorat-
sky, 112 NJ.Eq. 333, 164 Atl. 260 (E.&A. 1933).

4. Ordinarily no affirmative relief was accorded the defendant in the absence
of a cross-bill yet there are cases in which the rule is relaxed to prevent preju-
dice to the substantive rights of the parties. Ames v. Franklinite Co., 12 NJ.Eq.
66r 507, 512 (E.&A. 1859); Vandeveer v. Holcomb, 17 NJ.Eq. 87 (Ch. 1864);
O'Brien v. Hulfish, 22 NJ.Eq. 471 (E.&A. 1871); Talman v. Wallick, 54
NJ.Eq. 655, 33 Atl. 1059 (E.&A. 1896) ; Green v. Stone, 54 NJ.Eq. 387, 34
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early f ormulated was that the matter of the cross-bill could not
be broadened beyond the scope of the original bill.6 No distinc-
tion was taken between cross-bills directed against the com-
plainant, and those against co-defendants, and third parties,
the rule being that irrespective of who was the defendant on
the cross-bill, the matter thereof must be "within the scope of"
the original bill.7 In later cases a short way of stating this re-
quirement was employed which was that the cross-bill must be
"germane" to the original bill.8

Atl. 1099, 55 A.S.R. 577 (E.&A. 1896) ; Monohan v. Collins, 71 Atl. 617 (Ch.
1908). Cj., Gray v. Taylor, 38 Atl. 951, s.c. 59 N.J.Eq. 621, 44 Atl. 668 (E.&A.
1899) ; Brady v. Carteret Realty Co., 82 N.J.Eq. 620, 90 Atl. 257 (E.&A. 1914).
Similarly in suits for an account. Scott v. Lalor's Ex'rs, 18 N.J.Eq. 301 (Ch.
1867).

5. Von Bernuth v. Von Bernuth, 76 N.J.Eq. 487, 74 Atl. 700, 139 A.S.R.
484 (Ch. 1909).

6. Carpenter v. Gray, 37 N.J.Eq. 389 (Ch. 1883) ; Krueger v. Ferry, 41
N.J.Eq. 432, 5 Atl. 452, aff'd, 43 N.J.Eq. 295, 14 Atl. 811 (1887); Doremus v.
Paterson, 70 N.J.Eq. 296, 62 Atl. 3, aff'd, 71 N.J.Eq. 789, 71 Atl. 1134 (1906) ;
Wood v. Haddonfield, etc., Co., 81 N.J.Eq. 289, 86 Atl. 956 (Ch. 1913); Bach-
arach v. Bartlett, 81 N.J.Eq. 248, 86 Atl. 966 (Oh. 1913); Story, Eq. PI.,
(10th Ed.) §§ 389, 401:

7. Kirkpatrick v. Corning, 39 N.J.Eq. 136 (Ch. 1884) ; Carpenter v. Gray,
supra, note 6; Green v. Stone, supra, note 4; Haberman v. Kaufer, 60 N.J.Eq.
271, 47 Atl. 48 (Ch. 1900), complainant joined as party defendant on the cross-
bill in several capacities; Doremus v. Paterson, supra, note 6, complainant and
third parties made defendants on the cross-foill. Similarly since 1915. Seacoast
Development Co. v. Beringer, 100 N.J.Eq. 295, 134 Atl. 770 (E.&A. 1926).

With respect to the equitable character of the cause of action exhibited by
the cross-bill—the rule being that only causes cognizable in equity were appro-
priate for cross-bill—a distinction was taken between cross-bills against third
parties and those against the complainant, for as to the latter a "different and
more liberal rule" applies. V.C. Howell in, Asbury Park, etc., Co. v. Neptune,
73 N.J.Eq. 323, 67 Atl. 790 (Ch. 1907), modified on appeal for other reasons,
75 N.J.Eq. 562, 74 Atl. 998 (1909). See, 2 DANIELL, CHANCERY PRACTICE, (6th
Ed.) § 1549.

8. Hackensack Trust Co., v. Kelly, 118 N.J.Eq. 587, 180 Atl. 621 (Ch.
1935) ; Soos v. Soos, 14 N.J.Misc. 393, 185 Atl. 386 (Ch. 1936) ; Haberman v.
Kaufer, supra, note 7; Wood v. Haddonfield, etc., Co., supra, note 6; Backarach
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The content of this requirement may be best seen by referr-
ing to some of the many cases illustrating its application
wherein cross-bills were sustained as presenting matter within
the scope of the original bill and germane to it: on a bill for an
accounting against an agent, the defendant's cross-bill for pay-
ment for services rendered was allowed by Chancellor McGill
over the complainant's objection, on the ground that the cross-
bill was necessary for the "complete determination of all the
matters involved in the litigation which the original bill inaug-
urated".9 On a bill for accounting for rents from lands the title
to which stood in the complainant's name, Vice-Chancellor Van
Fleet permitted a cross-bill by the defendant to establish a
resulting trust in the land in the defendant's favor over com-
plainant's objection that the cross-bill injected "a question
entirely foreign to the matter put in litigation by the original
bill".10 Other instances of cross-bills deemed to be within the
scope of the original bill, and germane to it are: a cross-bill
to impress land with an equitable lien, on a bill to partition the
land;11 a cross-bill for reformation of a deed on a bill against

v. Bartlett, supra, note 6; Prince v. Hart, 84 N.J.Eq. 476, 94 Atl. 571 (E.&A.
1915).

Other statements of the rule are: "A cross-bill should be confined to matter
contained in the original bill". Carpenter v. Gray, supra, note 6; it should not
set up "new and distinct matter not essential to the proper determination of the
matter put in litigation by the original bill". Krueger v. Ferry, supra, note 6;
Doremus v. Paterson, supra, note 6; Backarach v. Bartlett, supra, note 6. J.
Story: "A cross-bill should not embrace new and distinct matters not embraced
in the original suit." Eq. PI. (10th ed.) § 401; see also, §§ 389, 399, 400. MILLER,
EQUITY PROCEDURE, § 192. WHITEHOUSE, EQUITY PRACTICE, § 277.

In other jurisdictions, germaneness of cross-bill is also commonly insisted
upon. Sieling v. Uhl, 160 Md. 107, 153 Atl. 614 (1931); In re Ghasea Exch.
Corp. (Del. Ch.) 159 Atl. 433 (1932) ; Paine v. Sackett, 25 R.I. 561, 57 Atl. 376
(1904).

9. Hutchinson v. Van Voorhis, 54 N.J.Eq. 439, 35 Atl. 371 (Ch. 1896).
10. Beck v. Beck, 43 N.J.Eq. 39, 10 Atl. 155 (Ch. 1887). See Prince v.

Hart, supra, note 8.
11. Clark v. Van Vleef, 75 N.J.Eq. 152, 71 Atl. 260 (Ch. 1908) (cross-
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an assuming grantee for the deficiency due after sale of the
mortgaged land;12 a cross-bill for specific performance of a
trust on a bill for specific performance of a contract ;13 a cross-
bill to have title quieted on a bill to establish a trust in land ;14

a cross-petition for separate maintenance on a petition for di-
vorce ;15 or a cross-petition for divorce on a petition for annul-
ment.16

bill stricken for substantive defects). But not when the cross-bill merely prays,
for payment from the proceeds of the sale. Greiss v. Noisky, 82 NJ.Eq. 1, 87
Atl. 115 (Ch. 1913) ; Story, Eq. PI., (10th ed.) § 391a.

12. Green v. Stone, supra, note 4. Cf., Stevens Inst. v. Sheridan, 30 NJ.Eq.
23 (Ch. 1878); Duryee v. Linsheimer, 27 NJ.Eq. 366 (Ch. 1876).

13. Haberman v. Kaufer, supra, note 7.
14. Manley v. Mickle, 55 NJ.Eq. 563, 37 Atl. 738 (E.&A. 1897) (without

discussion of germaneness).
15. Gleason v. Gleason, 15 NJ.Misc. 197, 190 Atl. 82, 84 (E.&A. 1937),

semble, (consolidation ordered) ; or conversely, O'Brien v. O'Brien, 103 NJ.Eq.
214, 142 Atl. 898, aff'd, 105 NJ.Eq. 250, 147 Atl. 911 (1929) ; Gilson v. Gilsoti,
116 NJ.Eq. 556, 174 Atl. 685 (E.&A. 1934) without discussion; Loughran v.
Loughran, 121 NJ.Eq. 233, 189 Atl. 63 (E.&A. 1937).

16. Poe v. Carter, 121 NJ.Eq. 84, 187 Atl. 34 (E.&A. 1936) without dis-
cussion.

No New Jersey decision has been found wherein the germaneness of a coun-
terclaim of a non-matrimonial cause of action, to a suit of a matrimonial char-
acter has been considered. The nearest approach to such a result which has been
discovered is, Vogt v. Vogt, 105 NJ.Eq. 566, 148 Atl. 618 (Ch. 1930), where
without discussion or apparent objection, a defendant was allowed to counter-
claim for an accounting of joint property in a suit for divorce. See Spingarn v.
Spingarn, 8 NJ.Misc. 423, 150 Atl. 764. Elsewhere the counterclaiming of non-
matrimonial suits, to bills of a matrimonial character, is treated as not germane.
Burke v. Burke, 208 Ala. 502, 94 So. 513 (1912) (bill for partition of land
brought by husband; wife counterclaimed for separate maintenance; held, not
germane).

In counterclaiming matrimonial causes of a different character from the
matrimonial cause asserted in the bill, the cases cited, supra, note 6, evince a
more liberal rule than in case the complainant seeks by amended bill to state
a aiatrimonial cause of a different character than the one stated in the original
bill. Fodor v. Kunie, 92 NJ.Eq. 301, 112 Atl. 598 (Ch. 1920) ; 2 UNIVERSITY
ov NEWARK LAW REVIEW 144. It may be, therefore, that what is germane to
the original bill for purposes of counterclaiming is something different from what
is jermane for purposes of amending.
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On the other hand, a few situations may be noted where
the cross-bill was rejected as presenting matter without the
scope of the original bill and not germane to it. In suits in rem
in character, cross-bills setting up cross-demands for money
without a prayer that for sums as were due, the land be im-
pressed with a lien, were rejected as alien to the original bill.17

Similarly, on a bill to establish a municipal mechanic's lien, a
counterclaim of a suit in personam was disallowed as not ger-
mane.18 Without explicit statement to this effect the cases indi-
cate that the original bill being in rem, or quasi in rem,, the
cross-bill is to be restricted to matters in rem, and to the res
under litigation.19 Thus on a bill by a trustee to foreclose a
trust-mortgage, a cross-bill setting up an alleged breach of trust
by the trustee, was held to be foreign to the limited scope of the
original foreclosure bill.20 Aside from this limitation imposed
on the cross-bill growing out of the in rem character of the
original suit, cross-bills may be further disallowed if they tend
to delay and embarrass the original suit; for this reason a cross-
bill for an accounting was denied in a suit to partition land.21

Another restriction on the use of the cross-bill, and arising out

If "the test of what is germane to the original bill for purposes of counter-
claiming, is whether the matter of the counterclaim could have been properly-
joined in the original 6ill (as has been suggested in another jurisdiction. Sieling
v. Uhl, supra, note 8), the counterclaiming between spouses of a non-matri-
monial cause, to a matrimonial suit, or vice versa, might be regarded as not
germane since Chancery Rule 20 forbids the joinder of matrimonial and non-
matrimonial causes without the leave of court. See infra, notes 33, 85, 95.

17. Greiss v. Noisky, supra, note 11.
18. United States F. & G. Co. v. Newark, 72 NJ.Eq. 841, 61 Atl. 904

(Ch. 1907); Norton v. Sinkhorn, 63 NJ.Eq. 313, 50 Atl. 506 (E.&A. 1901).
19. United States F. & G. Co. v. Newark, supra, note 18. And similarly

would seem to be, Haberman v. Kaufer, supra, note 7.
20. Wood v. Haddonfield, etc., Co., supra, note 6.
21. Speer v. Speer, 14 NJ.Eq. 240, 250 (Ch. 1862); Greiss v. Noisky,

supra, note 11; Cf., Doremus v. Paterson, supra, note 6; Paine v. Sackett, supra,
note 8; Krueger v. Ferry, supra, note 6, wherein V.C. Van Fleet rejected a
cross-bill inter alia for "considerations of . . . convenience".
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of the requirement of germaneness, somewhat less clearly estab-
lished by the cases, goes to the capacity in which the complain-
ant initiates the original suit: cross-bills against him in another
or different capacity are not germane.22

Prior to 1915, therefore, the defendant was not permitted
to broaden the issues of the original suit by setting up by cross-
bill matter without the scope of the original bill. But the rule
was not applied by the court of its own initiative.23 Doubtless
the court by reason of its inherent power to control all the
pleadings could sua sponte strike a cross-bill for lack of ger-
maneness.24 An examination of the cases, however, fails to dis-
close a case of it having done so: invariably when a cross-bill
was disallowed for lack of germaneness, it was done on objec-
tion of the complainant taken by. motion. Reasons for the re-
striction on the use of the cross-bill were well-stated by Vice-
Chancellor Van Fleet: "The new facts which it is proper to
introduce into a pending litigation by means of a cross-bill, are
such, and such only, as it is necessary for the court to have
before it, in deciding the questions raised in the original suit,
to enable it to do full and complete justice to all parties before
it in respect to the cause of action on which the complainant
rests his right to aid or relief".25 A statement of Vice-Chancellor
Stevens is reminiscent of jurisdiction by original writ: "The
cross-bill is auxiliary to the proceedings in the original suit and

22. Tompkins v. Finance Co., 78 Atl. 398 (Ch. 1910) ; Wood v. Haddon-
field, etc., Co. supra, note 6; Baoharach v. Bartlett, supra, note 6 (bill by a share-
holder in his capacity as such). Cf., Haberman v. Kaufer, supra, note 7; Mc-
Anarney v. Lembeck, 97 NJ.Eq. 361, 127 Atl. 197 (E.&A. 1925).

23. Thiele v. Perkins, 92 NJ.Eq. 79, 111 Atl. 666 (Ch. 1920) (court will
not ordinarily interpose objection of non-germaneness to an amended bill; the
same would seem to apply equally to a counterclaim).

24. Allen v. Fury, 53 NJ.Eq. 35, 30 Atl. 551 (Ch. 1894) semble. And by
analogy to a multifarious bill. Healey v. Walbrook Park Co., 118 NJ.Eq. 80,
177 Atl. 688,

25. Krueger v. Ferry, supra, note 6 (41 NJ.Eq. 432 at p. 436).
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dependent on it".26 A sense of judicial fitness of things is sug-
gested as the basis for this restriction on the use of the cross-
bill for otherwise new matter might be introduced into a litiga-
tion "without end".27 Then too the convenience of the com-
plainant is suggested as the basis for the rule for he is not to be
delayed, embarrassed or prejudiced by broadening through
cross-bill, the scope of the original suit.28 In effect, therefore, if
not in so many words, the complainant is accorded status as
magister litis™ for his original bill defines the scope of the pro-
posed litigation. No account seemingly was taken of possible
delay, prejudice or inconvenience to the defendant when the
matter of the cross-bill was not strictly germane, even though
his cross-bill stated a case for equitable relief; a suit de novo by
original bill was his only recourse.30 A cross-bill not germane
would confuse the issues and was to be avoided although ordin-
arily no jury trial was involved.31 When the bill was in rem, and
the cross-bill, in personam, germaneness was strictly required
due doubtless to inherent trial inconveniences arising in such a
case.32 From the cases the test laid down of "germaneness"
lacked objectivity: the only case suggesting that ft might mean
"arising from the same transaction," rejected this test of ger-

26. Doremus v. Paterson, supra, note 6 (70 N.J.Eq. 296 at p. 297).
27. Allen v. Fury, supra, note 24.
28. Plum V. Smith, 56 N.J.Eq. 468, 39 Atl. 1070 (Ch. 1898); Speer v.

Speer, supra, note 21; Krueger v. Ferry, supra, note 6; Greiss v. Noisky, supra,
note 11.

29. Williamson v. N. J. S. R. Co., 25 N.J.Eq. 1 at p. 23 (Ch. 1874)
semble; Speer v. Speer, supra, note 21, semble.

30. Richman v. Donnell, 53 N.J.Eq. 32, 30 Atl. 533 (Ch. 1894); Tomp-
kins v. Finance Co., supra, note 22; Plum v. Smith, supra, note 28; Allen v.
Fury, supra, note 24.

31. Plum v. Smith, supra, note 28. Yet equity assumes jurisdiction over
complicated accounts where the items are likely to confuse a jury. Bellingham
v. Palmer, 54 N.J.Eq. 136, 33 Atl. 199 (Ch. 1895) ; Cranford v. Waiters, 61
N.J.Eq. 284, 48 Atl. 316 (Ch. 1901).

32. Cases cited, supra, notes 20 and 21.
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maneness.33 Although the rule was frequently re-iterated, it
was done not so much for the purpose of a factual approach to
determine what was or was not germane in a given case, as for
authority for the rule itself.34 Accordingly little, if any predicta-
bility, is yielded by the past precedents dealing with germane-
ness.35

Cross-bills in foreclosure of mortgages, however, were early
excepted from the restriction imposed on cross-bills generally.
This was because of a statute permitting in foreclosure "all just
set-offs . . . in ascertaining the amount due . . . in the same man-
ner as the like set-offs are allowed in actions at law".36 By this
enabling act a defendant in foreclosure may by cross-bill, (or
by counterclaim in lieu thereof today), set off cross-demands
which are not germane to the mortgage debt, or to the mortgage,
being foreclosed.37 The practice of counterclaiming set-offs in

33. In Trotter v. Heckscher, 40 NJ.Eq. 612 (E.&A. 1885), a bill was
brought for an accounting on a contract; the defendant sought by cross-bill to
set-off damages for breach of a collateral covenant. The matter of the cross-bill
was recognized as arising out of the same contract, or transaction, but that cir-
cumstance was not held to create any "bond of union", because the original bill
was for the performance of the contract, and the cross-bill was for the breach
thereof. Cf., Sieling v. Uhl, supra, note 8; also supra, note 16 (last paragraph) ;
infra, notes 85, 89

34. This observation, though true in many cases, is hardly applicable to
Haberman v. Kaufer, supra, note 7.

35. The difficulty of determining what is germane to the cause of action
set forth in the original bill, would seem to be the same difficulty inherent in
the determination of what constitutes the "cause of action" previously discussed
in 2 UNIVERSITY OF NEWARK LAW REVIEW 145, at p. 163. But the requirement
of germaneness, whatever its content, has been described as "imperative". Paine
v. Sackett, supra, note 8.

36. 1 C.S., p. 433, § 61; Bovit v. Mantel, 108 NJ.Eq. 11, 153 Atl. 638
(Ch. 1931) without discussion

37 Corson v. Bailey, 98 NJ.Eq. 323, 129 Atl. 145 (E.&A. 1925).
Prior to the statute (supra, note 36) set-offs were excluded because of the

in rem character of foreclosure. Parker v. Hart, 32 NJ.Eq 225, 844 (E.&A.
1880) (ergo, not germane). But even before the statute, if there was an agree-
ment that the sum proposed as a set-off, should be received and credited on the
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foreclosure in chancery, set-offs that are independent of and
unrelated to the matter of the original bill, is strictly limited,
as at law,38 to liquidated sums :39 it does not extend to setting
off unliquidated sums.40 But the defendant may—he does not
Jiave to setoff: counterelaiming of independent cross-demands,
therefore, is permissive and not mandatory.41 A distinction must

mortgage debt, it was allowed as an affirmative defense of payment or recoup-
ment. Parker v. Hart, supra. And recoupments or payment are properly pleaded
by answer. Wilson v. Stevens, 105 NJ.Eq. 377, 148 Atl. 392 (Ch. 1929). And
not by cross-bill. Krueger v. Ferry, supra, note 6. In O'Brien v. Hulfish, 22
NJ.Eq. 471, however, matter, apparently a matter of recoupment, was held to
be available to the defendant only on cross-bill. (E. & A. 1871). But under the
present practice, recoupment may also be set up by counterclaim in diminution
of the mortgage debt. Curtis-Warner Corp. v. Thirkettle, 99 NJ.Eq. 806, 134
Atl. 299, aff'd, 101 NJ.Eq. 279, 137 Atl. 408 (1927).

The inherent power of equity to allow an equitable set-off is not superseded
•or limited by the above statute. Yet the grounds which ordinarily must exist for
the allowance of an equitable set-off, and the reasons for such, are inapplicable
to a foreclosure suit because of its in rent character. See, Carr v. Hamilton, 129
U.S. 252, 255 (1888); Trotter v. Hecksoher, supra, note 33; 39 HARVARD LAW
REVIEW 256, 257n; CLARK, CODE PLEADING, p. 436; Loyd, The Development of
Set-offs, 64 UNIV. OF PA. LAW REVIEW 541.

38. Roseville Trust Co. v. Barney, 88 NJ.L. 146, 96 Atl. 69, rev'd, (other
.grounds), 89 NJ.L. 550, 99 Atl. 343 (1916); Richman v. Bauerle, 114 NJ.Eq.
164, 168 Atl. 451 (E.&A. 1933) semble; 4 C.S., p. 4846; HARRIS, PL. & PR. IN

NEW JERSEY, §386.

39. Links v. Marlowe, 83 NJ.L. 389, 84 Atl. 1056 (S.C. 1912).
40. Commonwealth Title Co. v. N. J. Lime Co., 86 NJ.Eq. 450, 100 Atl.

52 (E.&A. 1916) ; Mirkin v. Bowker, 133 Atl. 41 (Ch. 1926) ; Corson v. Bailey,
supra, note 37; Curtis-Warner Corp. v. Thirkettle, supra, note 37; Richman v.
Bauerle, supra, note 38, semble. Thus, in foreclosure, the defendant mortgagor
is entitled on a counterclaim by way of set-off, to credit for any usury, in the
same manner as at law. Kobrin v. Hull, 96 NJ.Eq. 41, 124 Atl. 365, aff'd, 97
NJ.Eq. 546, 128 Atl. 921 (1925); Bovit v. Mantel, supra, note 36. But on a
proposed set-off which is unliquidated, equity may, under equitable circumstances,
stay execution of its decree until the defendant can recover at law and then
plead the judgment as an offset against the complainant. Berla v. M. & L. Hold-
ing Co., 105 NJ.Eq. 592, 149 Atl. 64, aff'd, 107 NJ.Eq. 598, 154 Atl. 629 (1931).
As to equitable set-offs, see, supra, note 37.

41. Midland Corporation v. Levy, 118 NJ.Eq. 76, 177 Atl. 685, aff'd, 120
NJ.Eq. 197, 184 Atl. 516 (1935). As to the application in such a case of res
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be taken, however, between the statutory practice governing
set-offs in foreclosure, and matters of strict recoupment.42 Re-
coupment from its very nature is related to the cause of action
asserted in the bill, and is perforce germane to it, and accord-
ingly allowed as a matter of inherent power and practice.43 It
should be further noted that in recouping, the defendant is not
limited, as on set-offs, to liquidated sums: the defendant may
recoup in foreclosure or other suits, demands that are either
liquidated or unliquidated.44 A typical case in foreclosure of
recouping unliquidated sums, is found in the foreclosure of a
purchase-money mortgage, for in foreclosure of such a mortgage
the defendant may by answer, or counterclaim, have an abate-
ment of the sum due thereon, on account of any fraud of the
mortgagee-vendor which resulted in the payment of a higher
price than otherwise would have been paid for the property.45

i, cf., Usbee B. & L. Ass'n v. Ocean Pier Realty Co., 112 NJ.Eq. 584,
165 Atl. 580 (Ch. 1933); Vanderbilt v. S. & W. Holding Corp., 112 NJ.Eq.
584, 165 Atl. 634 (Ch. 1933) ; Yeskel v. Gross, 105 NJ.L. 308, 144 Atl. 312,
affd, 106 NJ.L. 611, 148 Atl. 920 (1930) ; Keim v. Brown, 121 NJ.Eq. 86, 187
Atl. 201 (E.&A. 1936); Midland Corp. v. Levy, supra; Montclair Sav. Bank
v. Sylvester, 122 NJ.Eq. 518, 194 Atl. 811 (E.&A. 1937).

42. Norton v. Sinkhorn, 63 NJ.Eq. 313, 50 Atl. 506 (E.&A. 1901); also
V.C. Berry's lucid opinion in, Curtis-Warner Corp. v. Thirkettle, supra, note 37;
Kruger v. Ferry, supra, note 6.

43. Formerly made by answer, it is now ordinarily set up by way of coun-
terclaim. See, supra, note 37.

44. Curtis-Warner Corp. v. Thirkettle, supra, note 37; Norton v. Sinkhorn,
supra, note 42; Corson v. Bailey, supra, note 37. See, Cook v. Soden, 12 N J.Misc.
337, 171 Atl. 558 (S.C. 1934); CLARK, CODE PLEADING, p. 436.

45. Shannon v. Marsolis, 1 NJ.Eq. 413 (Ch. 1831); O'Brien v. Hulfish,
supra, note 37, semble; Kuhnen v. Parker, 56 NJ.Eq. 286, 38 A. 641 (Ch. 1897) ;
Redrow v. Sparks, 76 NJ.Eq. 133; 79 A. 450 (Ch. 1909) ; Hawthorne v. Oden-
son, 94 NJ.Eq. 588, 120 Atl. 797 (Ch. 1923). The practice of recouping by way
of counterclaim unliquidated damages includes also instances where there is failure
in whole or part of the consideration, vis., where the mortgagor-vendor fails to
construct sidewalks and curbing as agreed: Curtis Warner Corp. v. Thirkettle,
supra, note 37; or where the acreage is less than as fraudulently represented by
the mortgagee-vendor; Dayton v. Melick, 32 NJ.Eq. 570, 34 NJ.Eq. 245 (E. & A.


