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On July 5, 1935, the National Labor Relations Act, more
familiarly known as the Wagner Act, became part of the law
of the land.! Generally speaking, it prohibited the employer
from engaging in certain unfair labor practices, which it de-
clared tended to create labor disputes. The unfair practices
were defined to be (1) interference with, restraint, or coercion
of employees in connection with their right of self-organization,
or with their right to engage in concerted activities for the pur-
pose of collective bargaining or other mutual aid or protection;
(2) refusal to bargain collectively with the properly designated
representative of the employees; (3) domination or interfer-
ence with the formation or administration of any labor organ-
jzation, or contribution of financial support to it (with certain
defined exceptions); (4) discrimination in regard to hire or
tenure of employment or any term or condition of employment
tending to encourage or discourage membership in any labor
organization except that an employer may agree with the prop-
erly designated bargaining representative that he will require
membership im-it as a condition of employment; (5) discharge
or other discrimination against an employee because he has
filed charges or given testimony under the Act.?

1. 29 U.S.C.A. Sec 151
2. Secs. 7-8 of Act, 29 US.CA. 158.
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The Act set up the National Labor Relations Board as the
enforcement agency and prescribed that it should have jurisdic-
tion to prevent any person from engaging in any of the described
labor practices “affecting commerce”.?

Labor immediately acclaimed the Act as its Magna Charta,
as having created that equality of position between employer
and employee in which liberty of contract begins* and as having
put an effective end to employer absolutism in industrial rela-
tions. On the other hand, many lawyers and judges believed
that its life expectancy was short and that it was doomed to
oblivion as soon as the Supreme Court was given the chance to
snuff out its presumptive constitutionality. Others felt that a
possibility existed that it would be sanctioned as to interstate
agencies but that so far as the manufacturing or productive
industries were concerned, its cause was lost.

There was much substance in the argument that such legis-
lation was invalid. With respect to the relation of manufacture
to commerce, the Supreme Court had said:

“No distinction is more popular to the common mind
or more clearly expressed in the economic and political
literature than that between manufacture and commerce.
Manufacture is transformation—the fashioning of raw
materials into a change of form for use. The functions of
commerce are different * * * If it be held that the
term includes the regulation of all such manufactures as
are intended to be the subject of commercial transactions
in the future, it is impossible to deny that it would also
include all productive industries thaf gontemplate the same
thing. The result would be that Congress would be in-
vested, to the exclusion of the states, with the power to

3. Sec. 10a, 29 U.S.C.A. 160.
4. Coppage v. Kansas, 263 U S. 1-27. Justice Holmes dissent (1915).
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regulate, not, only manufactures, but also agriculture,
horticulture, stock raising, domestic fisheries, mining—in
short, every branch of human industry. For is there one
of them that does not contemplate more or less clearly, an
interstate or foreign market? Does not the wheat grower
in the Northwest, and the cotton producer in the South
plant, cultivate, and harvest his crop with an eye on the
prices at Liverpool, New York, and Chicago? The power
being vested in Congress and denied to the states, it would
follow as an inevitable result that the duty would devolve
on Congress to regulate all of these delicate, multiform,
and vital interests—interests which in their nature are and
wust be local in all of the details of their successful man-
agement 7

And on the same subject, at a later time, it also said:

“Doubtless the power to control the manufacture of
a given thing involves in a certain sense the control of its
disposition, but this is a secondary and not the primary
sense; and although the exercise of the power may result
in bringing the operation of commerce into play, it does
not control it and affects it only incidentally. Commerce
succeeds to manufacture and is not a part of it * * * ¢

1t also declared that the possibility, or even certainty of

exportation, of a product or article from a state did not determ-
ine it to be in interstate commerce before the commencement of
its movement from the state, and that to hold otherwise would
be to nationalize all industries.”

5. Kidd v. Pearson, 128 U.S. 1-20 (1888).
6. U. S.v. E. C. Knight Co., 156 U.S. 1-12 (1895).
7. Heisler v. Thomas Colliery Co., 260 U.S. 245-259 (1922).



4 NEWARK LAW REVIEW

In connection with the problem of the relation of mining
to commerce, it held:

“Mining is not interstate commerce but like manu-
facturing is a local business subject to local regulation and
taxation. Its character in this regard is intrinsic, is not
affected by the intended use or disposal of the product, is
not controlled by contractual engagements, and persists
even though the business be conducted in close connection
with interstate commerce.”

And also with regard to the production of oil:

“Such production is essentially a mining operation
and therefore is not part of interstate commerce even
though the product obtained is intended to be and in fact is
immediately shipped in such commerce.””®

In the more recent New Deal days, the Court, by a unani-
mous vote, declared that articles transported in interstate com-
merce for interstate sale ceased to be in commerce upon reach-
ing their destination. Consequently, the labor relations between
the employer and employees at that point were a matter of state
and not federal concern. Industrial strife in such a situation
had no direct or immediate effect on commerce; at most, the
effect was indirect and remote. Commerce had ended, and with
it the Federal power to regulate had likewise ended.’®

Chief Justice Hughes accorded little consideration to the
government’s contention that labor disputes would interfere

with and interrupt the free flow of interstate commerce into a
state:

8. Oliver Iron Co. v. Lord, 262 U.S. 172-178 (1923).
9. Champlin Mfg. Co. v. Corporation Commission, 286 U S. 235 (1932).
10 A L A. Schecter Poultry Corp. v. U.S. 295, U.S 495 (1935).
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“The mere fact that there may be a constant flow of
commodities into a state does not mean that the flow con-
tinues after the property has arrived and has beecome co-
mingled with the mass of property within the state and is
there held for local disposition and use * * * It was
not held, used, or sold by defendants in relation to any
further transaction in interstate commerce and was not
destined for transportation to other states. Hence, deci-
sions which deal with a stream of interstate commerce
where goods come to rest within a state temporarily and
are later to go forward in interstate commerce * * *
and with the regulations of transactions involved in the
practical continuity of movement have no application
here.”

Then came the Carter Coal Case which marked the out-
lawing of the Bituminous Coal Conservation Act of 1935.%
Here the Court dealt with industrial relations before interstate
commerce began, that is at the source of the commerce, while
in the Schecter case, it dealt with such relationg at the end or
terminus of the interstate movement. Again the power of Con-
gress to regulate was denied. Coal mining was again declared to
be a local operation, the relations of employer and employees
to be local relations. The majority of the Court by Justice Suth-
erland said:

“That commodities produced or manufactured within
a state are intended to be sold or transported outside the
state does not render their production or manufacture sub-

11, For examples of stream of commerce theory see: Swift & Co. v. U. 8.,
196 U.S. 375 (1905) ; Lemke v. Farmers Grain Co., 258 U.S. 50 (1922) ; Stafford
v. Wallace, 258 U.S. 495 (1922); Chicago Bd. of Trade v. Alsen, 262 U.S. 1
(1923) ; Tagg Bros. & Moorehead v. U, S., 280 U.S5. 420.

12. Carter v. Carter Coal Co., 298 U.S. 238 (1936).
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jeet to federal regulation, under the commerce clause,”?

“One who produces or manufactures a commodity,
subsequently sold and shipped by him in interstate com-
merce, whether such sale and shipment were originally
intended or not, has engaged in two distinct and separate
activities. So far as he produces or manufactures a com-
modity, his business is purely local. So far as he sells and
ships, or contracts to sell or ship, the commodity to cus-
tomers in another state, he engages in interstate com-
merce. In respect to the latter, to regulation only by the
federal government. Production is net commerce; but a
step in the production of commerce.*

“The employment of men, the fixing of their wages,
hours of labor and working conditions, the bargaining in
respect of these things—whether carried on separately or
collectively—each and all constitute intercourse for the
purpose of production not of trade. The latter is a thing
apart from the relation of employer and employee, which
in all producing oceupations is purely local in character.'®

“« * * * And the controversies and evils, which it
is the object of the Act to regulate and minimize, are local
controversies and evils affecting local work undertaken to
accomplish that local result. Such effect as they may have
upon commerce, however extensive it may be, is secondary
and indirect. An increase in the greatness of the effect adds
to its importance. It does not alter its character.!®

“The distinction between a direct and indirect effect
turns not upon the magnitude of either the cause or the
effect, but entirely upon the manner in which the effect has
been brought about. If the production by one man of a

13.
14,
15.
16,

Id. p. 301
Id. p. 303.
Id. p. 303.
Id. p. 309.
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single ton of coal intended for interstate sale and ship-
ment, and actually so sold and shipped, affects interstate
commerce indirectly, the effect does not become direct by
multiplying the tonnage or increasing the number of men
employed, or adding to the expense or complexities of the
business, or by all combined. It is quite true that rules of
law are sometimes qualified by considerations of degree,
as the government argues. But the matter of degree has no
bearing on the question here.”*?

As the Wagner Act began to get into the Federal District,
and Circuit Courts, the preponderance of judicial opinion was
against its constitutionality and primarily because of the Carter
and Schechter cases.®

Then came the Presidential election, the epidemic of sit
down strikes, and the President’s plan to enlarge the Supreme
Court. Whether these events, or any one of them, had any effect
upon the point of view of the Court, as is asserted by many, or
whether they simply aided in impelling a re-examination of the

17. Id. p. 308.

18. In his dissenting opinion in the Jones and Laughlin case, Justice McRey-
nolds said: “The Court as we think departs from well-established principles
followed in A. T. A. Schechter Poultry Corp. v. U. S., 295 U.S. 495, and Carter
v. Carter Coal Co., 298 U.S. 238. Upon the authority of those decisions, the
Circuit Court of Appeals of the Fifth, Sixth, and Second Circuits in the causes
now before us have held the power of Congress under the Commerce Clause
does not extend to relations between employers and their employees engaged in
manufacture, and therefore, the Act conferred upon the National Labor Relations
Board no authority in respect of matters covered by the questioned orders. In
Foster Bros. Mfg. Co. v. National Labor Relations Board, 85 F2d 984, the
Circuit Court of Appeals, Fourth Circuit, held the Act is applicable to manufac-
ture and expressed the view that if so extended, it would be invalid. Six district
courts, on the authority of Schechter’s and Carter’s cases, have held that the
Board has no authority to regulate relations between employers and employees
engaged in local production. No decision or judicial opinion to the contrary has
been cited and we find none.” (P 588).

National Relations Board v. Jones & Laughlin Steel Co., 301 U.S. 1, 81
L. Ed. 893-924 (1936).
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fundamental commerce precedents, will probably never be
known. However, the first symptom of a changing point of view
appeared in March, 1937, when the Virginian Railway Co. case
was decided.'® It was held that “back shop” employees, that is,
those engaged in heavy repairs on locomotives and cars with-
drawn from service for long periods, bore such relation to the
interstate activities of the carrier as to be regarded as part of
them.

The Court said:

“The activities in which these employees are engaged
have such a relation to the other confessedly interstate
activities of the petitioner that they are to be regarded as
a part of them. All taken together fall within the power
of Congress over interstate commerce. Both Courts below
have found that interruption by strikes of back shop em-
ployees, if more than temporary, would seriously cripple
petitioner’s interstate transportation. The relation of the
back shop to transportation is such that a strike of peti-
tioner’s employees there, quite apart from the likelihood
of its spreading to the operating department, would sub-
ject petitioner to the danger, substantial though possibly
indefinable in its extent, of interruptions of the transpor-

tation service. The cause is not remote from the effect.”

This was an important, though not at all decisive step in
the direction of sustaining the Wagner Act. It wags distinguish-
able from a manufacturing case, if the desire to distingnish was
present. Apparently, it was not, and on April 12, 1937, the Act
was sanctioned as constitutional in four broad and sweeping
decisions.?® The taboo on Federal regulation of employers and

19. Virginian Railway Co. v. Septem Federation No. 40, 300 U.S. 515 (1937).
20. National Labor Board v. Jones & Laughlin Corp., 301 U.S. 1, 81 L. Ed.
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employees engaged in production was thrust aside. This fact
was held to be not determinative; “the question remaing as to
the effect upon interstate commerce of the labor practice in-
volved”.?* The Schecter and Carter cases were dismissed with
little consideration.”® In the Schechter case, interstate com-
merce was brought in “only upon the charge that violations of
these provisions as to hours and wages of employees and local
sales affected interstate commerce”. This was equally true of
the Carter case although there is a reference in Justice Suth-
erland’s decision to collective bargaining.?® Apparently, it is the
intention of the Court to limit their application to that prob-
lem.**

The Court declared that it was not obliged to shut its eyes
to the “plainest facts of our national life and to deal with the
question of direct and indirect effects in an intellectual vacuum.
Because there may be but indirect and remote effects upon
interstate commerce in connection with a host of local enter-

893 (1937). Id. v. Freuhauf Tractor Co.;/d v. Friedman-Harry Marks Clothing
Co.; Id. v. The Associated Press, 301 U.S. 103, 81 L. Ed. 953,

21. Id, 301 U. S. 1 at p. 40, p. 913 L. Ed.

22. C. J. Hughes (Jones case, p. 40, p. 913 L. Ed.) said: “It is thus appar-
ent that the fact that the employees there concerned were engaged in production
is not determinative, The question remains as to the effect upon interstate com-
merce of the labor practice involved. In the Schechter case, we found that the
effect was so remote as to be beyond the Federal power. To find immediacy ot
directness there was to find it almost everywhere, a result inconsistent with the
maintenance of our Federal system, In the Carter case, the Court was of the
opinion that the provisions of the statute relating to production were involved
upon several grounds—that there was improper delegation of legislative power,
and that the requirements not only went beyond any sustainable measure of
protection of interstate commerce, but were also inconsistent with due process.
These cases are not controlling here.

* ok ok ok %

“The Carter case was predicated largely upon U. S. v. C. C. Knight Co,
156 U.S. (1895) which in the opinion of the Court in the Jones case had long
since been regarded as an unsound precedent.” (P 576)

23. Carter case, p. 303

24, See note Zla.
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prises throughout the country, it does not follow that other
industrial activities do not have such a close and intimate rela-
tion to interstate commerce to make the presence of industrial
strife a matter of national concern”.?

While in the Carter case, the ruling was that strikes of
employees engaged in production exerted an indirect effect upon
interstate commerce, that the magnitude of the indirect effect
was of no consequence and that “the matter of degree has no
bearing on the question,”*® in the Jones case, quite the opposite
was asserted. “The question is necessarily one of degree,” said
the Court.?” The determining feature is not the source of the
injury but the effect upon commerce.®

The Court did not find it necessary to discuss the current
of commerce cases upon which the government strongly relied.
It declared that:

“The instances in which that metaphor has been used
are but particular and not exclusive, illustrations of the
protective power which the government invokes in support
of the present act. The congressional authority to protect
interstate commerce from burdens and obstructions is not
limited to transactions which can be deemed to be an
essential part of a ‘low’ of interstate or foreign commerce.
Burdens and obstructions may spring from other sources.
The fundamental principle is that the power to regulate
commerce is the power to enact all appropriite legislation
for its protection and advancement; to adopt measures to
promote its growth and insure its safety; to foster, pro-
tect, control, and restrain. The power is plenary and may
be extended to protect interstate commerce no matter what
the source of the dangers which threaten it. Although

25. Id., p. 41, p. 914 L. Ed.

26 Note 15 supra.

27. Jones case supra, p. 37, p. 912 L. Ed,
28. Jones case suprae, p. 31, p. 908 L. Ed.
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activities may be intrastate in character when separately
considered, if they have such a close and substantial rela-
tion to interstate commerce that their control is essential
or appropriate to protect that commerce from burdens or
obstructions, Congress cannot be denied the power to exer-
cise that control "?*

The decision had a touch that was almost ironic. The cases
which for the most part formed the precedent background for
upholding the Act were those which resulted from efforts by
employers to curb labor union activities.®® The view was taken
that if Congress has the power to prevent or restrain strikes
which obstruct or interfere with the free flow of interstate com-
merce, it also has the power to regulate unfair labor practices
on the part of employers which create the industrial strife. In
other words, if Congress can act lawfully when commerce has
been or is being affected, it can reach back to the source of the
obstruction or interference and control it there.

Commerce was no longer to be considered academically. It
was a practical conception. The Court felt that it could no
longer shut its eyes to the fact that everywhere throughout the
nation industries were transcending state lines in their opera-
tions and thus rendering state regulation inefficacious. It could
no longer shut its eyes to the “plainest facts of our national
life’”®! and ignore the obvious conclusion that refusal by em-
ployers in such industries to bargain collectively with their em-

29, Jones case supra, p. 36, p. 911 L, Ed.

30. Lowe v. Lawlor, 208 U.S. 274 (1908) ; United Mine Workers v. Cor-
onado Coal Co., 259 U.S. 344 (1922); In re Debs, 158 U.S. 564 (1895); Bed-
ford Cut Stone Co. v. Journeymen Stone Cutters Ass'n.,, 274 U.S. 37, 71 L. Ed.
916-51 A v. R 791 (1927); Local FBL v. U.S, 291 U. S. 293-78 L. Ed. 804
(1934) ; Leather Workers Int. Union v. Herkert & Merail Trunk Co., 265 U.S.
461 (1924); Industrial Ass’n. v. U. S, 268 U.S. 64-69 L. Ed. 849 (1925);
Levering & Garrigues v. Morrin, 289 U.S. 103-77 L. Ed. 1062 (1933).

31. Jones case, p. 41, p. 914 L. Ed.






