
RECENT CASES
ADVERSE POSSESSION—PUBLIC HIGHWAYS—TRIAL.—The plaintiff

was injured while crossing the railroad tracks of the defendant upon
the unused portion of a turnpike crossing. Defendant contends that it
has acquired title to the unused portion of the turnpike crossing, through
adverse possession for the statutory period,1 and, therefore, that plain-
tiff was a trespasser and not entitled to recover. Upon these facts the
Supreme Court directed a verdict for the defendants; this verdict was
reversed by the Court of Errors and Appeals on the ground that it
was at least a question for the jury to decide whether the land was
cultivated or uncultivated;2 thus deciding whether the defendant came
within the purview of the statute. Miller v. Pennsylvania and Reading
Seashore Lines, Inc., 117 N.JX. 152, 187 Atl. 332 (E.&A. 1936).

The court in this case has reversed the lower court on the ground
that it was a question of fact for the jury to decide whether or not
the land was cultivated or uncultivated, to determine whether the
defendant had maintained adverse possession for a long enough period
to have acquired title under the provisions of the statute. This posi-
tion of the court assumes that the defendant could acquire title through
adverse possession as against the public, for it is well settled that turn-
pikes constitute public highways.3 And it is equally true that the right
of the public to use a highway extends to the whole breadth thereof,
and not merely to the part that is worked or used.4

It is well settled in New Jersey that an encroachment upon a street
or public highway cannot be legalized by the mere lapse of time.5 Time
does not run against the state, or the public, by analogy to the statute

*N. J. P. L. 1922, ch. 188, Comp. Stat. Supp. 1924, § 119-28, "Thirty years
actual possession of any lands, tenements, or other real estate, excepting wood-
lands or uncultivated lands and that sixty years actual possession of any wood-
lands or uncultivated tracts, uninterruptedly continued by occupancy, descent,
etc., in whatever way or manner such possession might have commenced, shall
vest full and complete right and title in every actual possessor or occupier."

"Observe difference in statutory period required to vest title to woodlands
or uncultivated tracts and that required to vest title to cultivated lands. See note 1.

8 State, Parker v. City of New Brunswick, 32 NJ.L. 548 (E.&A. 1867).
Railway Co. v. State Board of Assessors, 80 NJ.L. 83, 77 Atl. 609 (Sup. Ct.
1910).

*Opdycke v. Public Service, 78 NJ.L. 576, 76 Atl. 1032 (E.&A. 1910).
5Cross v. Mayor, etc., 18 NJ.Eq. 305 (Ch. 1867).
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of limitations against individuals, unless the state or the public are
expressly included.6

It is, therefore, apparent that the great weight of authority treats
the question of adverse possession against the public highways as a
question of law. Upon the question the courts of this state have gone
so far as to hold that possession of a part of a public highway by an
individual, no matter how long continued, does not destroy the public
easement therein. The right of the public to appropriate the unused
portion of a highway to public use whenever their wants or conveni-
ence may require it, may be exercised when the public authorities may
deem it advisable to do so; and the lapse of time will not impair that
right.7 The courts of Pennsylvania and Maryland have held that a
non-user of the sides of a turnpike, and private occupancy, cannot
divest the company's right, after any lapse of time, to occupy the
portion not used, since the turnpike is a public road, and no title can
be acquired against the public by a user, nor lost to the public by a
non-user.8 This rule that the common right of way cannot be lost by
the attempted adverse possession of a private individual has been held
to be the established rule of the Common Law.9

It is elementary that the common law applies in New Jersey, unless
expressly abrogated by statute. The statute under which the defendants
in the principal case claim to have acquired title through adverse pos-
session gives not the slightest indication of any intention on the part
of the Legislature to include the public or the state among those sub-
ject to loss of title by adverse possession.10 In the absence of any
expression of the legislature's intention to so include the public or the
state, the common law should apply. It is, therefore, submitted that the
decision in the principal case was erroneous; that it was a question of
law for the court to determine, and not a question of fact for the jury,
although the result of the appeal would have been the same.

• Tainter v. Mayor, etc., 19 NJ.Eq. 59 (Ch. 1868).
7Camden County v. Sharpless, 83 N.J.L. 443, 85 Atl. 222 (E.&A. 1912).
"UUman v. Charles St. Ry. Co., 83 Md. 130, 34 Atl. 366 (1896); Stevenson's

Appeal, 2 Pa. 367, 6 Atl. 266 (1886).
•Ullman v. Charles St. Ry. Co., 83 Md. 130, 34 Atl. 366 (1896).
M Supra, note 1.
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CONTRACTS — CONSTRUCTION — NEGATIVE COVENANTS.—The de-
fendant routemen of the complainant laundry company declared a
strike for higher pay after their employer had proposed a reduction
in wages. To further their strike, they distributed among the custom-
ers whom they had served while working for the laundry, printed
notices which read:

"Perfect Laundry routemen on strike for a living wage.
Kindly co-operate by not sending your bundle to the Perfect
Laundry.

"Thank you,
"Your Routeman."

The strikers also told their former customers of their grievances
and sought orally to persuade them to withhold their trade during
the strike. The complainant sought to enjoin this conduct of its route-
men on two grounds: (1) that the defendants were conducting an
illegal boycott, and (2) that they were violating a negative covenant
each had made with the complainant at the time of hiring. The court
held: that the complainant was not entitled to an injunction on either
ground. Perfect Laundry v. Marsh, 120 NJ.Eq. 508, 186 Atl. 470
(Ch. 1936).

The court first dealt with the question of boycott, and held the
defendants acts lawful though tending to damage the complainant,
because their object was lawful.1 With this portion of the opinion, no
quarrel is raised, but the reasoning employed in disposing of the
remaining ground is illogical.

The covenant which the defendants were alleged to have violated
read:

"The employee further agrees that he will not, within the
period of one year after the termination of his employment, in
any way directly, or indirectly, solicit, divert, take away, or attempt
to solicit, divert or take away any of the customers, business or

1 In refusing the injunction on this ground the court said, "The object the
strikers have in view, higher wages, is lawful, of course, and one which will
justify their actions, if any object can do so. . . They may appeal to friends,
to customers, and to the public generally, to assist them by refusing to deal
with their employer. If the effect is to ruin the employer, it is damwwm absque
injuria."
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patronage of such customers, as were served by the company
during his period of employment."2

Relying on Kislak v. Muller,3 and Sarco v. Gulliver* the court
said that the contract should be construed most strongly against the
complainant and that ambiguities must be resolved in favor of the
employee. Whereupon it held that the strikers were not soliciting,
diverting or taking away the complainant's business within the mean-
ing of the covenant and refused the injunction.

It is submitted that the court in reaching its decision relied more
on its conception of social justice than on a strict interpretation of
contract rights. Granting that there was no secondary boycott, that
no injunction could have issued against the strikers in the absence
of the covenant, and that no injunction would have issued had the
defendants sought to enlist only the aid oi outsiders other than cus-
tomers, the court unquestionably drew a very fine line in its construc-
tion of the covenant.

It is well settled that the rule whereby a written contract is taken
most strongly against the writer is the last rule of construction to be
resorted to and never to be relied upon except where other rules of
construction fail.5 The rule to be applied is that the words employed
will be given their ordinary and popularly accepted meaning in the
absence of anything to show they were used in a different sense.6 In
allowing an injunction against an employee who violated a similar
contract,7 the Supreme Court of Wisconsin found no ambiguities in
the words, " . . . he will not directly or indirectly, solicit, divert or
take away or attempt to solicit, divert or take away any of the custom-
ers, business or patronage of such customers . . ." etc. Nor do we.

All rules of construction are subordinate to the leading principle
that the intention of the parties, to be collected from the entire instru-

8 Note that defendants' positions were filled at once by the employer.
3100 NJ.Eq. 110, 135 Atl. 673 (Ch, 1927).
4 3 NJ.Misc. 641, 129 Atl. 399 (Ch. 1925), aff'd, 99 NJ.Eq. 432, 131 Atl.

923 (E.&A. 1926).
'Empire Rubber Mfg. Co. v. Morns, 73 NJ.L. 602, 65 Atl. 450 (E.&A. 1906).
•Proprietors' Realty Co. v. Wbhtlmann, 95 NJ.L. 303, 112 Atl. 410 (Sup.

Ct. 1921).
7 Eureka v. Long, 146 Wis. 205, 131 N.W. 412 (1911).



RECENT CASES 81

ment must prevail, unless inconsistent with some rule of law.8 The
obvious purpose of this covenant was not to prevent the employee
from entering a competing business (for the restriction was for one
year only), but from damaging in any way the goodwill value of com-
plainant's list of customers which the employer had by his efforts and
expenditure of capital, succeeded in building up.9 The basic and, in
fact, the only reason for including a restrictive covenant of this nature
in the employment contract is to prevent the employee from using
the confidential knowledge of the list of customers to the detriment
of the employer, either before or after leaving his employ.10

What, then, do the words used ordinarily mean? "Solicit" is
usually accepted as "endeavoring to obtain, usually for one's self or
benefit, by asking or pleading,"11 "divert," "to turn aside (from or
to) ; to turn off from any intended course; to deflect; as to divert com-
merce from its usual course,12 and take away," is "to remove, to
cause deprivation of."13 The purpose of the defendants' appeal was
not to appropriate unto themselves the patronage of the customers,
but to withhold it from the complainant. Is it reasonable to assume
that, if the customer acquiesed, he would keep his wash collected, or
go about in dirty clothes, awaiting the determination of the strikers'
cause? Obviously not. The wash would be sent to some competitor,
or else done at home. In either case, the patronage has been diverted,
or turned away, from the employer, but wherever to, it is immaterial.
The complainants' business has been diverted. And the patronage, in
either case, has been "taken away"—the laundry has been deprived
of it. The loss to it is the same whether the strikers solicited the busi-

8 Homer v. Leeds, 25 NJ.L. 106 (Sup. Ct. 1855).
"Golden Cruller & Doughnut Co. v. Manasher, 93 NJ.Eq. 537, 123 Atl. 150

(Ch. 1923). Here the court in granting an injunction against a former employee
who was using a list of customers served by complainant, asked the question,
"For what purpose, as a reasonable man, did the defendant, Manasher, think he
was required to keep secret and employ only for the complainant's benefit the
list of customers that was entrusted to him?"

10 See 44 L.R.A. (NS) 1159 for a comprehensive note on the confidential
nature of customer lists.

"Webster's New International Dictionary.
" Id.
"Id.
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is approved and accepted at the home office of the company, and in
case of rejection, the premium shall be returned." Two days after
the application, and before any act of rejection or acceptance on the
part of the company, applicant died. Held—there was a contract. Reck
v. Prudential Life Insurance Co., 116 N. J. L. 444, Atl. 777 (E.&A.
1936).

"Failure of the agent to notify company, if failure there was, does
not relieve the company of liability, the agent being the representative
of the company and not of the applicant."1 The court says that the
company knew of the offer because it should have known of it. But
may one assume, with the court, that the company accepted the offer
because we presume that it knew of it?

A mere unaccepted proposal does not constitute a contract.2

Acceptance is essential to the creation of a contract, regardless which
side makes the offer.8 The insurance company expressly reserved to
itself distinct from its agent, the power to accept and approve the offer
at the home office in Newark. No agent, no branch office, could exer-
cise this authority. Where acceptance and approval at the home office
is one of the terms imposed in the application, it is essential.4

Assuming that the company did know, because it should have
known of the offer, can we spell out from the conduct of the home
office any exercise of the power which it alone possessed, of accepting
that offer and completing the contract?

The ordinary method of accepting an application for life insur-
ance is by delivery of a policy. It has even been held that delivery of
a policy of life insurance is essential to a completed contract of insur-
ance unless such delivery is waived by the insurer.5 Without going
quite as far as the adjudication in that case would carry us, we may
safely say that there was no acceptance according to the prevailing
usage in the insurance business.

*Reck v. Prudential Life Ins. Co., 116 N.J.L. 444, 184 Atl. 777 (1936).
"McGowin Lumber & Export Co. v. R. J. and B. F. Camp LtHmber Co.,

192 Ala. 35, 68 So. 263 (1915); Hankins v. Young, 156 N.W. 380, 174 la. 383
(1916).

•Baldwin v. Pa. Fire Ins. Co., 20 Pa. Super. 238 (1902).
* Allen v. Mass. Mutual Accident Ass'n., 167 Mass. 18, 44 N.E. 1053 (1896).
•Rhodus v. Kansas City Life Ins. Co., 156 Mo. Ap. 281, 137 S.W. 907

(1911).
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May we infer acceptance in any other way than by delivery of a
policy? Silence has been deemed to be consent to an offer,6 but are
we thereby permitted to construe all silences as acceptances? An offer
cannot be turned into an agreement because the person to whom it is
sent makes no reply,7 nor will silence amount to the acceptance of an
offer unless it is expressly so agreed.8 When silence has been con-
strued as acceptance, it has been so held because an affirmative act of
rejection was necessary,9 as was held in Royal Insurance Co. v. Beatty,10

where the court said, "If the declaration imposed a duty of speech on
peril from an inference from silence, the fact of silence might justify
the inference of an admission of the truth of the declared fact." If a
declaration does not inevitably impose a duty of speech, how then does
a mere question or application?

In the case at bar the court seems of the opinion that the reten-
tion of the premium was an act of acceptance, and a return of the
premium was a necessary act of rejection, which, not being performed,
made a contract. Whether in fairness it may be so construed, would
seem to depend on the length of time permitted to the company in
which to receive notification from its agent, pass upon the merits of
the application, and in case of rejection, to return the premium money.
It should be noted that in the receipt, no time was set within which
the money was to be returned. What then will constitute a reasonable
length of time under the circumstances of modern business usage?
This question the court did not consider, but justice seems to demand
that it should.

Mere delay in accepting or rejecting an offer cannot make an agree-
ment.11 A lapse of eighteen days has been held not so extraordinary
as to authorize an implication that the application was accepted.12 The
overwhelming weight of authority is to the effect that mere delay in
passing upon an application is not equivalent to its acceptance.13 Is it

'Royal Ins. Co. v. Beatty, 119 Pa. 6, 12 Atl. 607 (1888).
1 Beach v. U. S., 226 U. S. 243 (1912).
'Cincinnati Equipment Co. v. Big Muddy River Consolidated Coal Co., 158

Ky. 247, 164 S.W. 794 (1914).
•Beach v. U. S., 226 U. S. 243 (1912).
10119 Pa. 6, 12 Atl. 607 (1888).
"Equitable Life Ins. Society v. McElroy, 83 Fed. 631 (CCA. 1897).
"Winneshick Ins. Co. v. Holzgrafe, S3 111. 516, 5 Am. Rep. 64 (1870).
"Dorman v. Conn. Fire Ins. Co., 41 Okla. 509, 514, 139 Pac. 262 (1914).
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reasonable, then, to construe two days as an unwarrantable delay in
the functioning of the machinery of acceptance in the huge and com-
plex organization of a modern national insurance company? If we
conclude that there was not necessarily adequate time in which the
company might pass upon the application, it would seem to follow
that there was neither an actual nor constructive acceptance on the
part of the home office during the period between the making of the
offer and the death of the offeree.

No acceptance having occurred during that period, the company
was then powerless to accept at all, for to establish a contract, "it must
appear that the minds of the parties met." Obviously, therefore, a
contract cannot be made with a dead man; and death before acceptance
causes an offer to terminate.16 It is an equally well established funda-
mental of insurance law that, when the subject matter of the proposed
insurance has ceased to exist, the approval or rejection is ineffectual
for any purpose.16

Mutual Life Insurance v. Jordan11 is a case directly in point,
where the insured died before delivery of the policy, and the beneficiary
was not allowed to recover.

There having been no actual acceptance in the instant case, nor
any delivery of the policy, it seems that the question of constructive
acceptance might have been more fully considered by the court, in
view of the brief period allowed the company in which to pass on the
application before the death of the applicant revoked the offer, rather
than to imply, as was done, that there was an acceptance and contract
merely because no act of rejection had been performed.

EMBI,EMENTS—REQUISITES—EXECUTION.—X and his wife were
tenants by the entirety of a farm. They executed a note on the farm
to a finance company. Subsequently they rented the mortgaged farm to

"Houston v. Monumental Radio, 148 Atl. 536 (Md. 1930).
15Marr v. Shaw, 51 Fed. 860 (C.C. 1892).
"Mutual Life Ins. Co. v. Jordan, 111 Ark. 324, 163 S.W. 799 (1911).
" I l l Ark. 324, 163 S.W. 799 (1914).
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the plaintiff by means of a peculiarly worded instrument.1 Plaintiff
then entered into possession of the farm* Thereafter, the finance com-
pany recovered judgment against X on their note which was duly dock-
eted and execution issued thereon. The sheriff levied on the lands in
question. After the recovery of judgment against X, the plaintiff sowed
twenty-eight acres of rye. On November 8, 1934, after due advertise-
ment, the sheriff sold the premises under execution to the Y Realty
Company which in turn sold it to the defendant who entered into
possession and began ploughing the crop under. At this time the
plaintiff notified the defendant of his claim and brought this suit to
enforce his right to the crop. Held—(1)—A tenant, unless he termi-
nates his estate through his own fault or misconduct, has a right to
emblements, or way going crops, whether his term be certain or uncer-
tain, to the end that he may have and enjoy the full benefit of his
term and no more. (2) That title acquired from a bona fide pur-
chaser for value, without notice of plaintiff's lease, was taken free
and clear from any outstanding claims, even if the purchaser had actual
or implied notice of such claim. Bckman v. Beihl, 116 N.J.L. 308, 184
AtL 430 (Sup. Ct. 1936).

The common law rule is that "where the renting is for a time
certain, the tenant is not entitled to such crop, because if it is certain
at the time when he sows^ how long the tenancy will continue, and it
is plain that before he ceases he cannot reap that which he may sow,

1 "Browns Mills, N. J.
Mar. 25, 1934

"This-25 day of March 1934

"We Margaret and Elmer Smires has agreed to rent to Lyman Eckman their
farm containing 46 acres on road leading from Browns Mills to Lewistown one
and Vz miles from the former place, for the consideration of one dollar $1.00
and other valuable considerations for general farm crop purposes. And it is
further understood the ground which is farmed during the farming season shall
be sown down in the fall with rye or other cover crop, and further understood
that at least 10 acres of this cover crop shall be rye and shall remlain in the
ground and be harvested the following Summer or all of the cover crop may be
rye and used for harvesting if Mr. Eckman so desires.

(signed) Margaret Smires
, Elmer Smires

Lyman Eckman"
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it is his folly if he sows."2 Very early in the judicial history of our
state the courts recognized the strictness of this rule and by their deci-
sions modified the rule on the basis of custom and reasonableness. In
Van Doren v. Bverett* the court, after reviewing the common law
rule and its exceptions even in England, came to the conclusion that
where a tenant has a lease for a year and he sows grain in the autumn,
he is entitled to enter and gather such crops after the expiration of
his lease.4 In Howell v. Schenck,5 the same court some years later
reiterated the rule in dealing with the case of a tenant for one year,
the court holding, "Its object is to give the tenant the full benefit of
the crops of the year of which he would otherwise be deprived as they
do not ripen until after the expiration of his term."6

However, in the case of De Bow v. Calfax,7 the court placed a
slight restriction on its own modification by holding that where the
tenancy is ended by the tenant's own act, "the growing crop passes to
him who thereupon becomes the immediate owner of the land."8

In the case at issue the court then had ample basis for holding that
a tenant, even though for a stated term, has a right to emblements or
way going crops. It appears also that even if there were not this law
to lead to such a conclusion, the court may have been justified in reach-
ing such a result from the implications of the lease which required the
sowing of such a crop which could not have matured before the end
of the term ot the lease.

2 8 R. C. L. 363, par. 8.
8S N. J. L. 539, 542, 543 (Sup. Ct. 1819).
4 The court in arriving at its decision discussed the reasonableness of the

rule and the essence of the contract of lease:
"It may 'be said that he ought to guard himself by covenants. It is true he

may do so. But still, the very essence of the contract is that he shall have one
year's course of crops. He pays a year's value, he betsows a year's labor, he
must sow it in season or not at all, he must eat in the winter as well as in the
summer. The very nature of the thing shows that he is to have the successive
crops of the year. Shall the tenant be deprived, then, of the substantial benefits
of his lease, unless he shall fortify himself with covenants of entry?"

"24 N. J. L. 89 (Sup. Ct. 1853).
•In accord, Corle v. Menkhouse, 47 N. J. Eq. 73, 20 Atl. 367 (Ch. 1890);

Cook v. Cook, 83 N. J. Eq. 549, 90 Atl. 1045 (Ch. 1914); Reeves v. Hannan,
65 N. J. L. 249, 48 Atl. 1018 (E. & A. 1901).

710 N. J. L. 128 (Sup. Ct. 1828).
' I n accord, O'Leary v. Harris, 89 N. J. L. 671, 99 Atl. 774 (E. & A. 1916).


