
NOTES ON JURISDICTION UNDER DIVORCE ACT

I.

JURISDICTION TO AWARD ALIMONY AFTER FOREIGN DECREE
OF ABSOLUTE DIVORCE

Section 25 of the Divorce Act1 provides:

"Pending a suit for divorce or nullity, or after
decree of divorce, it shall be lawful for the Court of
Chancery to make such order touching the alimony of
the wife, and also touching the care, custody, educa-
tion and maintenance of the children, or any of them,
as the circumstances of the parties and the nature of
the case shall be rendered fit, reasonable and j u s t . . . "

Doubt has been expressed as to whether under this section
the Court of Chancery has jurisdiction to award alimony to a
former wife who institutes her suit after having secured a final
decree of absolute divorce in a foreign jurisdiction.

That such jurisdiction cannot be found outside of section
25 is now settled. The ecclesiastical courts in England, which
until their abolition in the year 1857, possessed sole jurisdiction
to modify or dissolve the marital status, recognized but two
kinds of divorces: (1) divorce a mensa et thoro (2) divorce
a vinculo matrimonii.. A divorce a mensa et thoro was merelv
a judicial separation of the spouses without the severance of the
matrimonial status It corresponds to a divorce from bed and
board under our statute.2 A divorce a vinculo matrimonii in
the ecclesiastical law was equivalent to an annulment under our
practice3 and was decreed only for causes antedating the marri-
age. Divorce from the bond of matrimony as provided for by
our Divorce Act4—for causes postdating the marriage—was
unknown to the ecclesiastical law. The church courts in Eng-

1 P. L. 1933 p. 296 §25; C. S. 1933 p. 124, §25 as amended.
'P. L. 1907 p. 476 §3; 2 C S. 1910 p. 2028 §3.
aP. L. 1933 p. 1154; C. S. 1934 p. 110 c. 62-1.
*P. L. 1907 p. 475 §2; 2 C. S. p. 2023 §2.
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land decreed alimony to the wife, but the award was made only
as an incident to a decree of separation.5

When the American Colonies were settled the ecclesiastical
courts were still in existence, but they were never a part of the
judicial system of New Jersey. The Court of Chancery of New*
Jersey is in no wise an ecclesiastical tribunal and consequently
did not inherit the power of the church courts to award alimony.
Although the jurisdiction of the Court of Chancery to decree
maintenance pendente lite is not of statutory origin,6 its author-
ity to grant permanent alimony or permanent maintenance is
derived solely from legislative enactment. While courts of
equity of some other states have reached a different conclusion,7

the rule is now too firmly embedded in our decisions to be seri-
ously questioned that Chancery may decree permanent alimony
only in cases where the authority to do so has been delegated to
the court by the legislature.8 The only legislation which confers
upon the court the power to award permanent alimony or perm-
anent maintenance is contained in sections 259 and 2610 of the
Divorce Act and the inquiry as to when alimony may be decreed
after the rendition of a decree of divorce must be resolved by a
consideration of these sections.

It has been settled that when a decree of divorce has been
granted to the wife by our own court, an award of permanent
alimony may be made at any time after the entry of the final
decree of divorce. Since the Divorce Act of 1902,11 the statu-
tory provisions of section 25 expressly so provide. The original
petition for divorce need not contain a prayer for alimony, nor
need the decree expressly reserve the right to apply, as a condi-
tion of such award.12 It is also settled that where the parties

6 See Lynde v. Lynde, 64 N. J. Eq. 736, 751, 52 Atl. 694 (E. & A. 1902). -
9 Wilson v. Wilson, 181 Atl. 257, 58 N. J. L. J. Index 348 (N. J. Ch. 1935).
T l R. C. L. p. 878 §17; 34 L. R. A. (N.S.) 954.
8 See, for example, Yule v. Yule, 10 N. J. Eq. 138 (Ch. 1854); Hervey

v. Hervey, 56 N. J. Eq. 424, 426, 39 Atl. 762 (E. & A. 1897).
9 P . L. 1933 p. 296 §25; C. S. 1933 p. 124 §25, supra note 1.
10 P. L. 1907 p. 482 §26; 2 C. S. 1910 p. 2038 §26.
"• P. L. 1902 p. 507 §19.
"McKensey v. McKensey, 65 N. J. Eq. 633, 55 Atl. 1073 (Ch. 1903);

Samuels v. Samuels, 114 N. J. Eq. 329, 169 Atl. 655 (E. & A. 1933) ; Smith
v. Smith, 88 N. J. Eq. 319, 102 Atl. 381 (E. & A. 1917) ; Maloney v. Maloney,
12 N. J. Misc. 397, 400, 174 Atl. 28 (Ch. 1934); Swallow v. Swallow, 84
N. J. Eq. 411, 93 Atl. 885 (Ch. 1915) ; 83 A. L. R. 1248.
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are divorced from bed and board by the decree of a foreign
court, the wife may secure a decree for separate maintenance in
New Jersey under section 26 of the Divorce Act.13 Likewise,
an invalid foreign decree of absolute divorce is no bar to the
wife's application in New Jersey for separate maintenance, or
for alimony in a subsequent divorce action brought in this
State.14 But where there is a valid foreign decree of absolute
divorce, entitled to extra-territorial recognition in New Jer-
sey,15 has the Court of Chancery jurisdiction to entertain the
application of a former wife for alimony under section 25 of
the Divorce Act?

While alimony usually follows a decree of divorce without
a specific prayer,16 divorce and alimony are distinct remedies.
The proceeding for divorce is one in rem or at least quasi in
rem,17 and involves the possible modification or dissolution
of the marital status. It has for its object the judicial separ-
ation of the parties where the action is for a divorce from bed
and board, or a total severance of the matrimonial union
where the action is for a divorce from the bond of matrimony.
The court obtains jurisdiction of the subject matter of the
action by reason of the situs of the marital res in this state
consequent upon the domicile of the parties or one of them
in this state at and for the time specified by the jurisdictional
sections of the Divorce Act. Where the court has jurisdiction
of the marriage status it may render a decree of divorce based
upon personal service of process upon the defendant or upon
constructive service of process.18 Permanent alimony, on the
other hand, is decreed to a divorced wife in lieu of the support
to which she would have been entitled but for the decree of
divorce. The proceeding for permanent alimony, while usu-

18Freund v. Freund, 71 N. J. Eq. 524, 63 Atl. 756 (Ch. 1906), aff'd. 72
N. J. Eq. 943, 73 Atl. 1117 (E. & A. 1907) ; Tehsman v. Tehsman, 93 N. J.
Eq. 76, 114 Atl. 320 (Ch. 1920), aff'd. 93 N. J. Eq. 422, 117 Atl. 34 (E. & A.
1922).

"See, for example, Fried v. Fried, 99 N. J. Eq. 106, 132 Atl. 674 (Ch. 1926).
15 For the principles governing recognition, see P. L. 1907 p. 483 §33; U. S.

Const, art. IV §1; Lister v. Lister, 86 N. J. Eq. 30, 97 Atl. 170 (Ch. 1915);
Hollingshead v. Hollingshead, 91 N. J. Eq. 261, 110 Atl. 19 (Ch. 1920).

16Maloney v. Maloney, 12 N. J. Misc. 397, 402, 174 Atl. 28 (Ch. 1934).
"Lister v. Lister, 86 N. J. Eq. 30, 35, 38, 97 Atl. 170 (Ch. 1915).
18 P. L. 1907 p. 477 §§6, 7; 2 C. S. 1910 p. 2030 §§6, 7.
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ally contemporaneous with the action for divorce, concerns the
support of the wife after the marriage relation has been dis-
solved or altered. The right of a wife to permanent alimony
is a cause of action separate and distinct from the cause of
action upon which the decree of divorce is premised.19 Since
the Divorce Act of 1907 residence is not a jurisdictional con-
dition precedent to the award of alimony or maintenance,
whether the order be made as part of the decree of divorce
or subsequently thereto.20 The proceeding for alimony is usu-
ally one in personam and as such a decree may not be rendered
against a husband domiciled in another state who has not
been personally served with process within the state in which
the action is instituted or who has not appeared generally in
the action. A decree or judgment for alimony in personam
rendered without jurisdiction of the person of the husband is
void in the state where rendered and elsewhere.21 A proper
court may render a valid decree of alimony in rem or quasi
in rem in cases where the husband's property within the state
has been attached or sequestered by original process. Such a
decree does not operate in personam, but is good to the extent
of the property attached or sequestered.22

The decree for alimony liquidates the common law duty
of the husband to support his wife. Upon marriage the hus-
band is charged with the duty to maintain his wife—a duty
which does not rest upon contract, but springs from the mar-
ital relation of the parties.23 So long as the wife does not

"Sutphen v. Sutphen, 103 N. J. Eq. 203, 204, 142 Atl. 817 (Ch. 1928).
See Schimek v. Schimek, 109 N. J. Eq. 395, 397, 157 Atl. 649 (Ch. 1931).

30Dithmar v. Dithmar, 68 N. J. Eq. 533, 59 Atl. 644 (Ch. 1905) was
decided under Divorce Act of 1902.

MPennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565 (1878); Lynde v. Lynde,
54 N. J. Eq. 473, 35 Atl. 641 (Ch. 1896), aff'd. 55 N. J. Eq. 591, 39 Atl. 1114
(E. & A. 1897) ; McGuinness v. McGuinness, 72 N. J. Eq. 381, 68 Atl. 768
(E. & A. 1908) ; Elmendorf v. Elmendorf, 58 N. J. Eq. 113, 44 Atl. 164 (Ch.
1899).

E2 Pennington v. Fourth National Bank, 243 U. S. 269, 61 L. Ed. 713, 37
S. Ct. 282 (1917); Maloney v. Maloney, 12 N. J. Misc. 397, 174 Atl. 28 (Ch.
1934). The maintenance section of the Divorce Act (P. L. 1907 p. 482 §26)
expressly provides for sequestration of the husband's estate, property and effects
within the state. See Wood v. Price, 79 N. J. Eq. 1, 7, 81 Atl. 1093 (Ch.)
1910), aff'd. 79 N. J. Eq. 620, 81 Atl. 983 (E. & A. 1911).

2SSobel v. Sobel, 99 N. J. Eq. 376, 379, 132 Atl 603 (E. & A. 1926);
Maloney v. Maloney, 12 N. J. Misc. 397, 407, 174 Atl. 28 (Ch. 1934) ; Irvin
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unjustifiably abandon her husband or is not guilty of a matri-
monial offense, the duty of the husband to support his wife
continues.24 The husband cannot absolve himself of this con-
tinuing duty by committing a matrimonial offense because of
which the wife obtains a decree of absolute divorce against
him. His obligation to maintain his wife persists after the
dissolution of the marriage at the instance of the wife. The
Court of Chancery, however, would be powerless to enforce
this continuing obligation by awarding alimony, without the
aid of statute. Justice Pitney in Lynde v. Lynde25 observed:

"In this state the subject-matter of divorce hav-
ing been, by statute, committed to the court of chan-
cery, and causes for absolute divorce having been
allowed other than such as rendered the marriage void
ab initio, there followed, as a logical consequence, the
allowance of permanent alimony in cases of absolute
divorce, as a means of enforcing the continuing duty
of support which the husband owed to the wife, and
of which he was not permitted to absolve himself by
his own misconduct, although that misconduct resulted
in a dissolution of the marriage" (ital. mine)

Substantially the same language used by Justice Pitney
was employed by Justice Trenchard in Dietrich v. Dietrich:26

"An examination of our Divorce Act (Oomp. 13tat.
p. 2035 §25) shows clearly that permanent alimony
is allowed as a means of enforcing the continuing
duty of support which the husband owes to the wife,
and of which he is not permitted to absolve himself
by his own misconduct, although that misconduct
results in a dissolution of the marriage."27

v. Irvin, 88 N. J. Eq. 139, 102 Atl. 440 (Ch. 1917), aff'd. 88 N. J. Eq. 596, 103
Atl. 1052 (E. & A 1918).

fi Barefoot v. Barefoot, 83 N. J. Eq. 685, 93 Atl. 192 (E. & A. 1914);
Furth v. Furth, 39 Atl. 128 (N. J. Ch. 1898). As to the commission of a
matrimonial offense without a decree of divorce, see Piper v. Piper, 13 N. J.
Misc. 68, 176 Atl. 345 (Ch. 1934), reviewed in 4 MERCER BEASLEY L. REV. 221
(1935).

86 Lynde v. Lynde, 64 N. J. Eq. 736, 751, 52 Atl. 694 (E. & A. 1902).
MDietrick v. Dietrick, 88 N. J. Eq. 560, 103 Atl. 242 (E. & A. 1917).
aT See also Maloney v. Maloney, 12 N. J. Misc. 397, 403, 174 Atl. 28 (Ch.

1934) and cases cited supra note 12.
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And in earlier litigation in Lynde v. Lynde28 Chancellor
McGill said:

"Consummated marriage carries with it rights
and duties which, so far as a faithful wife is concerned,
can morally end only with the life of one of the par-
ties. Her right to support and maintenance contin-
ues so long as it is just that she shall retain it."

Does the statute exclude from relief a former wife whose
divorce happens to have been secured in a foreign state?
Does the jurisdiction of one state to grant divorce prevent the
exercise of jurisdiction by another state to grant permanent
alimony, even though alimony jurisdiction is lacking in the
state granting the divorce? The duty of a husband to sup-
port his wife is universally recognized in common law juris-
dictions, and it is settled in New Jersey that such duty per-
sists after the wife has secured a divorce because of his mis-
conduct. How can this continuing duty of the husband to
support his former wife be affected by the circumstance that
she may have divorced him in a foreign jurisdiction? If the
wife comes into New Jersey after having been granted a valid
decree of absolute divorce elsewhere, without provision for
her support included in such decree because she was unable
to secure personal service of process, is she not as clearly
entitled to be supported by her husband as she would have
been had her divorce been decreed by our Court of Chancery?
If there be no remedy open to her, her husband by his own
misconduct can successfully evade his responsibility to sup-
port her, merely by becoming resident in New Jersey. Is the
wife who has obtained a valid decree of divorce in a foreign
jurisdiction less deserving of alimony than the wife who has
secured her decree in New Jersey? If she secures an order
for alimony in the same jurisdiction in which she obtains her
divorce decree, our courts will at her suit enforce arrearages
against her husband, if personally served here, or (in rem)
if he have property within this state. Surely it cannot be

MLynde v. Lynde, 54 N. J. Eq. 473, 477, 35 Atl. 641 (Ch. 1896), affd. 55
N. J. Eq. 591, 39 Atl. 1114 (E. & A. 1897).
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argued that the legislature intended to allow a woman to
become a public charge, when her ex-husband is well able to
support her, merely because she has secured her divorce decree
abroad instead of in New Jersey.

It is apparent that Chancery cannot assume jurisdiction
under section 26 of the Divorce Act to award permanent main
tenance after the rendition of a foreign decree of absolute
divorce at the wife's instance, for under that section which
reads "In case a husband, without justifiable cause, shall
abandon his wife" etc. (ital. mine) the continuance of the
relation of husband and wife is a jurisdictional requisite. For
the same reason a former wife cannot sue under the Disorderly
Persons Act,29 the Settlement and Relief of Poor Act,30 or
the Juvenile and Domestic Relations Court Act.31 The only
legislative authority delegated to Chancery to award support
to the wife (excepting section 26 of the Divorce Act) is con-
tained in section 25 of the Divorce Act, and to that section
therefore Chancery must turn for jurisdiction to grant alimony
subsequent to the rendition of a valid foreign decree of abso-
lute divorce decreed at the instance of the wife. Such author-
ity exists by construing the word "divorce" in the phrase
"after decree of divorce" to include foreign as well as domes-
tic decrees. Is such a broad construction tenable? The deci-
sions in other states are of little aid upon this question of
construction, because in many jurisdictions courts of equity
have inherent or fundamental jurisdiction of the subject of
alimony,32 while in states in which the court's authority is
governed by statute, the statutory provisions allowing an
award of alimony are quite dissimilar in phraseology to our
own statue or else have been enacted under circumstances
which did not exist at the time of the passage of our act.33

The present section 25 of the Divorce Act34 conferring
jurisdiction on the Court of Chancery to award alimony ap-
peared, although in a different form, in the first act delegating

29 P . L. 1930 c. 110 §17.
80 P. L. 1931 p. 941 §60.
81 P. L. 1929 c. 157 §2.
32 See supra note 7.
33 The decisions of the various states are collected in 42 A. L. R. 1385, 1389.
S4P. L. 1933 p. 296 §25; C. S. 1933 p. 124 §25.
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authority to the court to dissolve or modify the marriage rela-
tion.85 That act was entitled "An Act concerning divorce^ and
alimony." By the act the Court of Chancery was empowered
"when a divorce shall be decreed" for certain enumerated
causes to make such order touching the care and maintenance
of the children of the marriage, and also touching the main-
tenance and alimony of the wife. In 182036 "An Act concern-
ing divorces, and for other purposes" was enacted by which
Chancery by section 1 was given "jurisdiction of all causes
of divorce, and of alimony and maintenance" provided certain
domiciliary requirements were present. By section 9 of the
Act of 1820 it was provided that "when a divorce shall be
decreed, it shall and may be lawful for 'the Court of Chan-
cery, to take such order touching the alimony and mainten-
ance of the wife; and also touching the care and maintenance
of the children, or any of them, by the said husband, as from
the circumstances of the parties and the nature of the case
shall be fit, reasonable and just, and in case the wife is com-
plainant to order the defendant to give reasonable security,"
etc. The causes for divorces as enumerated in the alimony
section 7 of the Act of December 2, 1794, were omitted in
the alimony section 9 of the Act of 1820. Section 10 of the
Act of 1820 was the forerunner of our present section 26 of
the Divorce Act.37 In the Revision of 184638 sections 1, 9,
and 10 were substantially the same as the corresponding sec-
tions of the Act of 1820. In the Revision of 1877 by section
1 authority was conferred upon Chancery "of all causes of
divorce and alimony and maintenance by this act directed and
allowed." Section 9 of the Act of 1820 and of the Revision
of 1846 appeared without material alteration as section 19 in
the Revision of 1877. Section 10 of the Act of 1820 and of
the Revision of 1846 became section 20 in the Revision of 1877.
In subdivision V of the Divorce Act (Revision of 1877) was
included legislation enacted in 1871 concerning the custody
and maintenance of minor children. Under this subdivision

"Act of Dec. 2, 1794 (Pat. Laws 1800 p. 143 §7).
16 Laws 1820 p. 667.
W P. L. 1907 p. 482 §26; 2 C. S. 1910 p. 2038 §26.
88 ELMER, DIGEST OF LAWS OF NEW JERSEY 1868, p. 246.
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section 24 provided that after a divorce decreed in any other
state or country the Court of Chancery could make a decree
effecting the custody and maintenance of children of the par-
ties if the children were inhabitants of the state in the same
manner as if the divorce had been obtained in this state. Un-
doubtedly this provision relative to the custody or mainten
ance of minor children of parents divorced in a foreign state
was enacted as a result of an impression that section 19 was
inadequate to mee't the situation, since that section read "When
a divorce shall be decreed, it shall and may be lawful for the
court of chancery to take such order * * * touching the care
and maintenance of the children." The legislators then were
apparently unaware tha't Chancery under its general juris-
diction as parens patriae had ample inherent authority.39

In the General Statutes of 1895 section 19 of the Revi-
sion of 1877 appeared without significant change as section
19 also. The separate maintenance section remained as sec-
tion 20. The subdivision V of the Revision of 1877 was retained
in the same order. Section 24 concerning minor children of
parents divorced in another state remained within the Divorce
Act.

The Divorce Act of 190240 made substantial changes with
reference to the award of alimony and the custody and main-
tenance of children. The act was entitled "An Act providing
for divorces and for decrees of nullity of marriage and for
alimony and maintenance of children." By section 4 of the
act Chancery was given jurisdiction "of all causes of divorce
or nullity and of alimony and maintenance, by this act directed
and allowed." By section 19 of the act it was lawful for
the court to make such order touching the alimony of the wife,
and also touching the care, custody, education and mainten-
ance of the children either "pending a suit for divorce or
nullity or after decree of divorce." (ital. mine.) The main-
tenance section remained as section 20. The provisions rela-
ative to the custody and maintenance of children appearing
in subdivision V of the Revision of 1877 and in the General
Statutes of 1895 were transposed with some exceptions to an

"In re Erving, 109 N. J. Eq. 294, 297, 157 Atl. 161 (Ch. 1931).
40 P. L. 1902 p. 502.




