SOME DIVERGENCIES BETWEEN THE RESTATEMENT
OF THE LAW OF CONTRACTS AND THE
NEW JERSEY DECISIONS*

The Restatement of the Law of Contracts is a statement of
the existing common law on the subject of contracts. It is the
synthesis of the views of at least 49 jurisdictions each differing
from the others to some extent in social, economic, and legal
background.! To expect the amalgam to be exactly like the
materials which compose it would be unreasonable. Indeed, the
astonishing thing is that there are so few points of difference
between the New Jersey law and the Restatement.

Some distinctions are the result of legislative action. Sec-
tions 2 and 5 of the Gaming Act® permitting recovery from the
stakeholder of money deposited with him for a wager even
though he has paid it to the winner before notice of repudia-
tion by the loser® enact a rule contrary to Section 524 of the
Restatement ;* altho prior to the statute the rule was in accord.®
The Usury Act,® Section 16 of the Building and Loan Act,” the
Small Loan Act,® all create rules independent of judicial deci-
gion which differ in some details from the general principles
dealing with usury.! New Jersey statutes dispensing with a

* This article is published at the request of the editors of this review and
with the consent of the New Jersey State Bar Association subcommittee in
charge of the Annotation of the Restatement of the Law of Contracts. Publi-
cation of the work 1is anticipated in the spring of this year. Comment from
members of the Bar on the views herein expressed is invited prior to publication.

*The Explanatory Notes reveal that the Restators considered English as
well as American decisions.

2 Rev, 1877, p. 458, secs. 2 and 5; C.S. 2624,

®Van Pelt v. Schauble, 68 N.j.L. 638, 54 Atl. 437 (1903).

4 “WHERE MONEY IS DEPOSITED WITH A STAKEHOLDER BY PARTIES TO A WAGER,
EITHER PARTY CAN RECOVER THE MONEY DEPOSITED WITH HIM EVEN AFTER THE
HAPPENING OF THE CONDITION UPON WHICH IT WAS AGREED THAT THE MONEY
SHOULD BE PAID TO THE OTHER PARTY., UNDER NO CIRCUMSTANCES CAN EITHER
PARTY RECOVER MORE FROM THE STAKEHOLDER; AND THE STAKEHOLDER IS DIS-
CHARGED FROM ALL DUTY IF HE PAYS THE WINNER OF A WAGER BEFORE RECEIVING
NOTICE OF REPUDIATION THEREOF BY THE LOSER.”

% Sutphin v. Crozer, 32 N.J.L. 462 (1865), reversing 30 N.J.L. 257 (Sup.
Ct. 1863) and overruling Huncke v. Francis, 27 N.J.L. 55 (Sup. Ct. 1858);
Moore v. Trippe, 20 N.J.L. 263 (Sup. Ct. 1844).

%Rev. 1877, p. 519, Section 1 as amended P.L. 1878, p. 30; 4 C.S. 5704-5706.

"PL. 1925, C. 65, p. 195; 1 Sup. to C.S. 139.

sPIL. 1932, C. 62, p. 94, Sec. 13.

® Note preceding Section 526 of the Restatement shows that the Restators
were cognizant of the state of the law. Examples of rules created by statutes
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seal in certain cases where the instrument contains a recital
that it has been sealed!® varies from the Restatement require-
ment that some substance, device or scroll be affixed to the
instrument.!* Similarly, the Restatement declaration'® that
congideration is not necessary to render a sealed instrument
binding is varied by the statute providing that in every action
upon a sealed instrument, the seal shall be only presumptive
evidence of consideration.!® Since the Restatement purports to
be merely a statement of the common law, variations such as
these, while important to the attorney, cannot properly be con-
gidered divergencies from the principles formulated in it.

In comparing local common law'* with the Restatement
some important considerations must be borne in mind. The
first is, that the primary function of the courts is to decide con-
troversies between litigants, and that statement of rules and

not covered by the Restatement are Section 7 of the Usury Act (P.L. 1902,
p. 459) prohibiting a corporation from pleading usury; the Small Loan Act
(note 8, supra); the Building and Loan Act (note 7, supra) authorizing build-
ing and loan associations to take premiums for loans from their members and
to accept interest in advance for a period not exceeding one month.

©®P.1. 1898, p. 677, sec. 20; P.L. 1904, p. 205; 2 C.S. 1540; P.L. 1931, C. 12.

# Restatement, sec. 96.

“ Restatement, sec. 110,

* Rev. 1877, p. 387, sec. 66; 2 C.S. 2240. See also P.L. 1900, p. 366, sec. 15;
2 C.S. 2225. Despite dicta to the contrary [Stoy v. Stoy, 41 N.J.E. 370, 7
Atl. 625 (1886); Risley v. Parker, 50 N.J.E, 284, at p. 287, 23 Atl. 424 (Ch.
1892) ; Campbell v. Tompkins, 32 N.J.E. 170, at p. 172 (Ch. 1880), affirmed
33 N.J.E. 362 (1880); U. & G. Rubber Mfg. Co. v. Conrad, 80 N.J.L. 286, at
p. 291, 78 Atl, 203 (1910)] the statutes actually effect a change in the law.
Aller v. Aller, 40 N.J.L. 446 (Sup. Ct. 1878), the case cited for the proposition
that no consideration is necessary where none is intended, concerned a trans-
action prior to the statute. Under well established rules of construction the
court could apply the substantive effect of the statute prospectively only. It,
therefore, considered it merely as a rule of evidence. See First Presbyterian
Church v. State Bank, 57 N.J.L. 27, at p. 29, 29 Atl. 320 (Sup. Ct. 1894),
aff., 58 N.JL. 406, 36 Atl. 1120 (1895). Several decisions declare that the
statute effects a change in substantive law as well as procedure. Marvel v.
Jonah, 81 N.J.E., 369, at p. 373, 86 Atl. 968 (Ch. 1913) reviewed on other
ground, 83 N.J.E. 295, 90 Atl. 1004 (1914); Sarco Co. of N. J. v. Gulliver, 3
Misc. 641, at p. 649, 129 Atl. 399 (Ch. 1925), aff., 99 N.J.E. 432, 131 Atl. 923
(1926) ; Weinberg v. Weinberg, 118 N.J.E. 97, at p. 98, 177 Atl. 844 (Ch. 1935).
See also First Presbyterian Church v. State Bank, supro.

The statute does not apply when the instrument is used for a defensive
purpose. Braden v. Ward, 42 N.J.L. 518 (Sup. Ct. 1880); F. W. Waggoner
Co. v. Charles D, Winters et al., 31 N.J.L.J. 90 (Bergen County Cir. Ct. 1908) ;
see Waln v. Waln, 53 N.J.L. 429, 22 Atl. 203 (1891).

% Common law here is used in the sense of the adjudicated cases plus English
(s)tfafii;t;ﬁs made part of the New Jersey law by Article XXII of the Constitution
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principles of law is only a by product of that function, while
the only function of the Restatement is to formulate rules and
principles of law. The second is, that the Restatement is a com-
prehensive study of all contract law, while each decision of a
court is focused primarily upon the few rules applicable to the
facts before it. Indeed, anything else would be obiter dictum.
To expect the courts, in the hand of ordinary mortals, to develop
rounded definitions of legal terms or link rules and principles
into a closely woven, consistent analytical structure would be
unreasonable. Thus in most instances the courts refrain from
defining terms, and in the exceptional cases do so only by the
implications that may be drawn from the decisions.’® Similarly,
and for good reason,’® attempts to develop well rounded state
ments of anything more than isolated rules are rare. An ex-
ample is the field of interpretation. Despite the fact that quar-
rels about the meaning of contracts are one of the most prolific
sources of litigation, and that numerous principles of varying
importance are applicable,” prior to the Restatement few cases
revealed that the subject amounted to more than the applica-
tion of rudimentary rules of thumb.®

Of most interest, however, are the comparatively few in-
stances in which decisions of New Jersey courts diverge from
the principles and rules enunciated in the Restatement. Pri-
marily, because they indicate how much of the Restatement
can be considered settled law in this state. Secondarily, be-
cause they point out the fields in which local law needs inten-
sive study and examination in order to ascertain whether the

Ye.g. No case defines “creditor or donee beneficiary,” “assignment,” “assig-
nor,” assignee,” “breach of contract,” “interpretation.”” The definition of such
terms as “misrepresentation” and “impossibility” is obtained only by the con-
clusions to be drawn from the cases. “Mistake” has been well defined. Santa-
maria v. Shell Eastern Petroleum Products, Inc, 116 N.J.E. 26, at p. 29,
172 Atl. 339 (1934). “Duress” has received its best definition by the adoptlon
of the Restatement definition. Miller v. Eisele, 111 N.J.L. 268, at 275, 168
Atl. 426 (1933).

*The pitfalls that lie in judicial dicta have been too often stated to need
repetition,

* Restatement, Chapter IX,

®Clott v. Prudential Insurance Co. of America, 114 N.J.L. 18, 175 Atl
203 (Sup. Ct. 1934) and Corn Exchange, etc, v. Taubel, 113 N.J.L. 605, 175
Atl, 55 (1934), both citing the Restatement, are the first to attempt to cor-
relate the various rules of interpretation,



SOME DIVERGENCIES 19

intrinsic merits of the rules outweigh the advantages of uni-
formity with other jurisdictions.’®

In addition to the statutory distinction between the Re-
statement and the local law concerning sealed instruments,
some differences have arisen by decision. While the Restate-
ment declares that “Delivery may be made either uncondi-
tionally or in escrow to the promisee or to any other person,”’?
New Jersey decisions hold delivery in escrow to the promisee
of an instrument® or to the grantee of a deed? impossible.

Analytically, there seems no reason for the variation
adopted by the New Jersey courts. They are agreed that change
of possession of the instrument without intent to create a bind-
ing obligation does not impose liability upon ‘the obligor.?® They
also are agreed that there may be delivery in escrow to a co-
obligor,* or to the agent of the promisee.?® They go so far as to
hold that a co-obligor may be made a special agent for the pur-
pose of delivery and that the obligee receiving the instrument
takes the risk of a breach of authority on the co-obligor’s part.?®
The result is that delivery of a sealed instrument to the promisee
therein with the words “I do not intend to be bound; hold this
for me,” creates no obligation,? while tradition of the same
instrument to the promisee with the words “Hold this for me
until tomorrow, at which date I will consider myself bound,”
creates an immediate obligation.?®

® The same argument is the basis of many decisions under the uniform acts.

# Section 102,

*Elwood v. Smith, 104 N.J.L. 248, 139 Atl. 900 (Sup. Ct. 1928), aff. 105
IC\IJ{,872)36 143 Atl, 916 (1928) ; Orldmary v. Thatcher, 41 N.J.L. 403 (Sup.
t

# Totten v. National Ben Franklin Fire Insurance Co., 110 N.J.E. 354, 160
Atl 572 (Ch. 1932); see Lake v. Weaver, 76 N.JL.E. 280 74 Atl, 451 (1909)

# Cannon v. Cannon, 26 N.J.E. 316 (Ch 1875); Schllcher v. Keeler, 67
N.J.E. 635 61 Atl. 434 (1905); Rennebaum v. Rennebaum, 78 N.J.E. 427, 79
Atl. 309 (Ch 1911), aff. 79 NJE 654, 83 Atl. 1118 1912) Folly v. Vantuyl
9 N.J.L. 153 (Sup. Ct. 1827); Brown v. Brown, 33 NJEq 650 (1881) ; Walk-
owitz v. Walkowitz, 95 N.J. Eq 249, 122 Atl, 835 (1923).

* State Bank v. Evans, 15 NJL 155 (Sup. Ct. 1835), repudiating State
Bank at Elizabeth v. Chetwood, 8 N.J.L. 1 (Sup. Ct. 1824),

* Bowman v. Brown, 87 NJE 47, 99 Atl, 839 (Ch. 1917), aff. 87 N.J.Ea.
363, 100 Atl. 1070 (1917), see Kelly v. Chinich, 91 N.J.Eq. 97, 108 Atl. 372

(19 9).

*The Real Estate-Land, etc, Co. v. Stout, 117 N.J.Eq. 37, 175 Atl. 128
(1934).

#'See Rennebaum v. Rennebaum, cited note 23, supra.

*® See notes 21 and 22, supra.
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From a practical standpoint, also, the rule seems unwise.
There is no danger of falsification inherent in a delivery to the
obligee in escrow, which is not present in a tradition to the
obligee without intent to create a binding obligation. The only
effect of ‘the rule is to nullify the intent of parties in a transac-
tion into which the normal person is likely to enter and which
would seem a means of expediting business transactions.

A further but perhaps minor problem in the field of deliv-
ery of sealed instruments is presented by Section 102 of the
Restatement.”® While the New Jersey decisions are in accord
in holding that delivery occurs where the promisor puts the
instrument out of his possession with apparent intent to create
a present contract,®® Folly v. Vantuy® presents the question
whether delivery may not take place in New Jersey without a
change of possession. There the promisor executed a bond and
held it out to the promisee with the words “Here is your bond:
'what shall T do with it?” The obligee asked him to hold it for
her. Held a binding obligation had been created.® In a sense
the problem is not covered by the Restatement since it does not
define possession. If possession be defined as legal control®?
there is no conflict with the Restatement. If it be defined as
actual physical holding,®* there may be a conflict. From the
standpoint of common sense, the New Jersey decision seems
right in any event. As a practical matter, the obligee had con-
trol. To require her to take the instrument in her hands and
to return it to the obligor would merely add a formality without
effecting a factual change.

Section 136 (1, a) of the Restatement, stating the rule

¥ A PROMISE UNDER SEAL IS DELIVERED UNCONDITIONALLY WHEN THE
PROMISER PUTS IT OUT OF HIS POSSESSION WITH THE APPARENT INTENT TO CREATE
IMMEDIATELY A CONTRACT UNDER SEAL, UNLESS THE PROMISEE THEN KNOWS
THAT THE PROMISOR HAS NOT SUCH ACTUAL INTENT.”

® Rowley v. Bowyer, 75 N.J.Eq. 80, 71 Atl. 398 (Ch. 1908); Dooley v.
Kushin, 105 N.J.L. 595, 146 Atl, 208 (1929).

#9 N.J.L. 153 (Sup. Ct. 1827).

" Gee in accord Cannon v. Cannon, 26 N.J.Eq. 316, at p. 319 (Ch, 1875);
Den ex dem Farlee v. Farlee, 21 N.J.L. 279, at p. 285 (Sup. Ct. 1848).

249 C.J., Section 2, p. 1093.

# Gee Connecticut Mutual Life Insurance Co. v. Fields, 86 N.J.Eq. 393, 98
Atl, 643 (Ch. 1916).

#¢A PROMISE TO DISCHARGE THE PROMISEE’'S DUTY CREATES A DUTY OF THE
PROMISOR TO THE CREDITOR BENEFICIARY TO PERFORM THE PROMISE; * * *”
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permitting a third party creditor beneficiary to recover, raises
another problem. While, in general, this Section represents the
unquestioned law of this State,?® in the application of the rule
to a grantee’s assumption of a mortgage on the premises con-
veyed, there seems to be a divergence from the Restatement.
IMNustration 237 of Section 136 shows that such an assumption
is considered to create a direct right in the mortgagee against
the grantee. New Jersey decisions take the view ‘that such a
promise merely gives the mortgagee the right in equity to follow
the grantor’s right against the grantee.®® In Crowell vs. Cur-
rier®® the court said,

“The right of a mortgagee to hold the purchaser of an
equity of redemption for deficiency, who assumed the pay-
ment of his mortgage by covenant to the mortgagor, does
not rest upon the theory of a contract between the pur-
chaser and mortgagee upon which an action at law may be
maintained, but stands exclusively, according to an almost
unbroken line of adjudications on the ground that the
covenant of the purchaser is a collateral security obtained

®»p.L. 1903, 531, 3 C.S. 4059, Section 28; Joslin v. New Jersey Car
Spring Co., 36 NJ L. 141 (Sup. Ct. 18 73) ; Economy Building and Loan Ass'n.
v. West Jersey Title Co.,, 64 N.J.L. 27, 44 Atl, 854 (Sup. Ct. 1899); Collier
v. De Brigard, 80 N.J.L. 94, 77 “Atl, 513 (Sup. Ct. 1910) ; Chambers v. Phila-
delphia Pickling Co., 79 N.J.L. 1, 75 Atl. 159 (Sup. Ct. 1910; of. 83 N.J.L.
543, 83 Atl. 890 (1912); Mendel v. Women’s Christian Temperance Union, 1
Misc. 605 (Sup. Ct. 1923); Lister v. Vogel, 110 N.J.Eq. 35 158 Atl. 534
83%;, Yellow Cab v, Bankers Indemnity Co., 110 N.J.L 546, 166 Atl. 186

% “A TRANSFERS BLACKMERE TO B SUBJECT TO A MORTGAGE IN FAVOR OF C,
WHICH B ASSUMES AND CONTRACTS TO PAY. A¥FTER DEFAULT C MAY SUE B AnD
GET JUDGMENT FOR THE AMOUNT OF THE MORTGAGE IF THE MORTGAGED PROP-
ERTY HAS BEEN SOLD ON FORECLOSURE, FOR THE AMOUNT OF ANY DEFICIENCY IN
THE SUM REALIZED BY THE SALE. A ALSO MAY SUE B, As 1N IrrLustraTioN 1.”

® Klapworth v. Dressler, 13 N.J.Eq. 62 (Ch. 1860); Crowell v. Currier,
27 N.J.Eq. 152, at p. 154 (Ch, 1876) ; aff. sub. norm. Crowell v. Hospital of
Saint xBarnabas, 27 N.J.Ea. 650 (1876); Wise v. Fuller, 29 N.J.Eq. 257 (Ch.
1878) ; Norwood v. DeHart, 30 NJEq 412 (Ch. 1879); Eakin v. Shultz, 61
N.J.Eq. 156, 47 Atl. 274 (Ch 1900) ; Klemmer v. Kerns 71 N.J.Eq. 297, 71
Atl, 332 (1906) Feitlinger v. Heller, 112 N.J.Eq. 209, 164 Atl. 6 (1933) Fisk
v. Wuensch, 115 N.J.Eq. 391, 171 Adl. 174 (Ch. 1934) Garfinkel v. V1mk 115
N.J.Eq. 42, 169 Atl. 527 (Ch 1933) ; Jerome C. Etsenberg and Israel Splcer
M%rtgage Deﬁczenmes in New Iersey, 3 Mercer BeasLey Law Review 27, at

® At p. 514, cited note 38, supra.
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by the mortgagor, which, by equitable subrogation, inures
to the benefit of the mortgagee.”

Although there is no decision at law denying the mortgagee the
right to recover from the grantee,*® analysis of the cases sup-
ports this statement. If anywhere in the chain of title between
the mortgator and the assuming grantee a holder of the title is
not bound personally to pay the mortgage, the assuming grantee
is not liable.** Were the contract a third party beneficiary one
that factor would be of little moment. The argument that the
adequacy of the remedy at law might be a basis for denial of
relief,*? is discounted by the fact that relief is given in equity.*?
If the contract were actually for the benefit of the mortgagee
the remedy at law would be at least as good as that in equity.
Moreover, release by grantor of the grantee prior to the institu-
tion of suit bars the right of the mortgagee,** while such release
would be ineffectual against the mortgagee, if the contract were
made for his benefit, after he had changed his position in reli-
ance thereon.*

The fundamental question involved is interpretation of the
assumption promise. The meaning of the ordinary assumption
clanse has been fixed by the courts. There is, however, no rea-
son to believe that if the parties manifest an intent to make the
mortgagee the beneficiary of the promise sufficiently clear, that
he will be unable to maintain an action at law on the third
party beneficiary theory.*®

“The only decisions are Sparkman v. Gove, 44 N.J.L., 252 (Sup. Ct. 1882)
and Algrod Realty Co. v. Bayer, 10 Misc. 651, 160 Atl. 504 (Sup. Ct. 1932),
in which suits were brought by grantors against grantees.

@ “ Norwood v. DeHart; Eakin v, Shultz; Garfinkel v. Vinik, cited in note
, Supra.

“ See comment of V. C. Backes in Feitlinger v. Heller, at p. 210, cited in
note 38, supra.

“ Fisk v. Weunsch, cited in note 38, supra.

“ Crowell v, Hospital of Saint Barnabas, cited in note 38, supra,; see Fisk
v. Weunsch, at p. 395, cited in note 38, supra. Such a release will be set aside
when it is a frand on creditors. Field v. Thistle, 58 N.J.Eq. 339, 43 Atl. 1072
(Ch. 1899), aff. 60 N.J.Eq. 444, 46 Atl. 1099 (E. & A. 1900).

# Am. Malleables Co. v. Bloomfield, 83 N.J.L. 728, 85 Atl. 167 (1912);
see Bennett v. Merchantville B & L Ass’n, 44 N.J.Eq. 116, 13 Atl. 852 (Ch.
1888) ; Restatement, Section 143 (a).

“Knapp v. Heidritter Lumber Co., 99 N.J.Eq. 381, at p. 481, 131 Atl. 909
(1926) ; Cockran v. Public Service Electric Co., 97 N.J.L. 480, at p. 481, 117
Atl, 620 (1922).
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Comparison of the Restatement chapter on assignments
with local decisions reveals the existence of several important
variations. Section 156 of the Restatement*” states that a
partial assignment is enforceable, even where the obligor did
not agree to make partial payments, where “all persons having
collectively a right to the entire performance are joined in the
proceeding”. In contradiction to this rule, the New Jersey
courts make the flat statement that partial assignments are not
enforceable at law,*® but that relief may be had in equity.*® If
the courts mean what they say, their position is unsound. The
only reasonable grounds upon which a partial assignee may be
denied recovery are set forth in. Superintendent and Trustees
of Public Schools in Trenton vs. Heath :*°

“The reason of the principle is plain—a creditor shall
not be permitted to split up a single cause of action into
many actions without the assent of the debtor, since it may
subject him to many embarrassments and responsibilities
not contemplated in his original contract. He has a right
to stand upon the singleness of his original contract, and
to decline any legal or equitable assignments by which it
may be broken into fragments. When he undertakes to
pay an integral sum to his creditor, it is no part of his
contract that he shall be obliged to in fractions to any other
persons.”

M UAN ASSIGNMENT OF EITHER A FRACTIONAL PART OF A SINGLE AND ENTIRE
RIGHT AGAINST AN OBLIGOR, OR OF A STATED AMOUNT FROM SUCH A RIGHT, IS
OPERATIVE AS TO THAT PART OR AMOUNT TO THE SAME EXTENT AND IN THE SAME
MANNER AS IF THE PART HAD BEEN A SEPARATE RIGHT, SUBJECT TO THE LIMI-
TATION THAT IF THE OBLIGOR HAS NOT CONTRACTED TO MAKE SUCH A PARTIAL
PERFORMANCE NO LEGAL PROCEEDING CAN BE MAINTAINED BY SUCH AN ASSIGNEE
AGAINST THE OBLIGOR OVER HIS OBJECTION, UNLESS ALL PERSONS HAVING COL-
LECTIVELY A RIGHT TO THE ENTIRE PERFORMANCE ARE JOINED IN THE PROCEEDING.,”

% Van Schoick v. Van Schoick, 76 N.J.L. 242, 69 Atl. 1080 (Sup. Ct. 1908) ;
Sternberg v. Lehigh Valley R.R. Co., 78 N.J.L. 277, 73 Atl. 39 (Sup. Ct. 1909) ;
off. 80 N.J.L. 468, 78 Atl. 1135 (1910); Glaser v. Columbia Laboratories, Inc.,
}ési\;ﬁsc. 707, 167 Atl. 211 (Sup. Ct. 1933), eff. 112 N.J.L. 91, 169 Atl. 693

“ Lanigan's Adm’r. v. Bradley and Currier Co., 50 N.J.Eq. 201, 24 Atl. 505
(Ch. 1892); see Glaser v. Columbia Laboratories, Inc., cited in note 48, supro;
Todd v. Meding, 56 N.J.Eq. 83, 38 Atl. 349 (Ch. 1897), rev. 56 N.]J.Eq. 820,
41 Atl. 222 (1898).

%15 N.J.Eq. 22, at p. 28 (Ch. 1862) ; WiLLisToN on CoNTRACTS, Section 442,

p. 843






