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PROPOSED CHANCERY RULES REGARDING
INJUNCTIONS IN LABOR DISPUTES

To prevent the repetition of past disasters, organized labor has pre-
sented to the Chancellor of New ]ersey a petition! setting forth pro-
posed rules relating to the issuance of “the outrageous, impudent, revo-
lutionary invention of a lawless plutocracy”?—the injunction! No less
vehemently has capital voiced its opposition® to rules proposed by “inter-
meddlers”* with disruptive influence, in what it considers an unwar-
ranted attempt to obtain discriminatory privileges for the favored few.

There can be no question that many courts have granted improvi-
dently damaging injunctions against the unions just as there can be no
question but that these same unions have richly deserved on occasion
this severe restraint. Here, then, are two groups, capital and labor,
each acting collectively, pitted against one apother. The problem now
raised is the use of the instrumentality—the injunction. The proposed
rules would stringently restrict its issuance. The opposition would
naturally prefer the present discretionary application.

This article, then, will consider:

1. The limitations imposed by the Federal Constitution upon the
control of labor disputes.

2. 'The power of the Chancellor to promulgate rules as vested in
him by inherent, constitutional, and legislative authority.

3. 'The proposed rules by way of itemized comment.

I. Tur CoNSTITUTIONAL ASPECT

Before the Chancellor of New Jersey issues the proposed Chancery
Rules regarding labor injunctions, his power to do so must be considered.
In this respect the limitations of the Fourteenth Amendment of the
United States Constitution as interpreted by the Supreme Court in
Truax v. Corrigan® should be explained.

Let it be recalled that the question involved in Truex v. Corrigan
was whether a state statute could entirely do away with injunctions of
the equity court when labor was a party. The Supreme Court by a five
to four decision ruled that a state law which specially exempted ex-
employees when committing tortious and irreparable injury to the busi-
ness of their former employer, from restraint by injunction, while leav-
ing subject to such restraint all other tort-feasors engaged in like wrong-

‘Petmon of N. J. State Federation of Labor et al, Oct. 31, 1934.

? Samuel Gompers, in editorial comment in Am. Fed. of Labor Weekly News
Serv March 23,

Memorandum on Behalf of Chamber of Commerce of Newark, e

*Elkind & Sons, Inc. v. Retail Clerks, etc. Ass’n., 114 N.J.Eq. 586 (Ch 1933).

£257 U.S. 312 (1921).
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doing, was an unreasonable classification and violative of the equal pro-
tection given by the Fourteenth Amendment.

But the petition to the Chancellor does not attempt to do away
entirely with injunctions in labor disputes, nor even nearly so; and can-
not be said to go beyond legislation conditioning the issuance of labor
injunctions enacted by several other states.®

Viewed as lying within the inherent power of the states, this legis-
lation has presented no federal question to our knowledge, nor could it,
to our belief. Then whether the step is taken by the legislative branch
of the state governments or by the judicial branch under their power to
make rules for the conduct of court cases, these proposed Chancery rules
cannot be objected to on the score of lack of power of the State of New
Jersey. The late Justice Holmes said in Truax v. Corrigan:

“There is nothing that I more deprecate than the use of
the Fourteenth Amendment beyond the absolute compulsion of
its words to prevent the making of social experiments that an
important part of the community desires, in the insulated cham-
bers afforded by the several States, even though the experi-
ments may seem futile or even noxious to me and to those
whose judgment I most respect.”

On the other hand it must be realized that the Norris-LaGuardia
Act™ passed by Congress has no pertinency on the constitutional law
question as to the right of New Jersey to act in a similar manner by
means of its Legislature or Chancellor. The Norris-LaGuardia Act
was held to be constitutional® upon the ground that Congress had the
absolute right to circumscribe the jurisdiction of the Federal District
Court which is a product of its own legislation and changeable there-
fore at its will.

No difficulty is presented by the Constitution of New Jersey, for
that document having no equal protection or due process clause, would
not prevent the total abolition of the injunction in labor disputes.

II. Powkr or THE CHANCELIOR

There remains then the problem of power given to the Chancellor

®QOregon Laws, 1933, ch, 355, page 559-565.

Idaho Laws, 1933, ch. 215, p. 543 eq seq.

Wyoming Laws, 1933, ch. 37, p. 31 eq seq.

Minnesota Laws, 1933, ch. 415, p. 777 eq seq.

Wisconsin Laws, 1933, ch. 133 .07,

Indiana Laws, 1933, ch. 12, p. 28-38.

Pennsylvania Laws, 1931, p. 926, No. 311.

Oklahoma Laws, Revised 1910, sec. 3768.

New York Laws, 1935.

" Norris-LaGuardia Act, U.S.C.A., Title 29, sec. 101 eq seq. pocket part 1934,
8T evering and Garrigues Co. v. Morrin, 71 Fed. (2d) 234.
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to condition the issuance of injunctions in the Court of Chancery in
labor disputes,

The power of the Chancellor over matters in the Court of Chancery
is basically that power which is his inherently by development of the
Court and limited or amplified by constitutional and legislative pro-
nouncements.

The Court of Chancery as such was created during the reign of
Edward III® although there is some recognition of the Chancellor as
early as Edward 1.1 Because of the increased efficiency and justice of
the Court, Chancery soon became immensely popular and, as a conse-
quence, the Chancellor was forced to the creation of new writs and
methods of procedure.’* This action on the part of the Chancellor was
essentially a creation and in some instances a denial of remedy as dis-
tinguished from right. However, the creation of novel remedies was
so revolutionary in some regards that it may be questioned whether or
not the acts of the Chancellor varied the substantive rights.? Although
cognizance of the independent jurisdiction of the Chancellor was made
by Parliament'? in conferring some rights there seems to be no express
grant of rule-making power. Such power as the Chancellor possessed
in this regard was developed by seli-initiative when it became expedient
to control the practice in Chancery.!4

In New Jersey the Court of Chancery was first recognized in 1682
and again in 169818 Little was done concerning the Court until 1705
when, in pursuance of the royal grant in 1702, Lord Cornbury by ordi-
nance in council created the High Court of Chancery. Power was given
thereby to the Court

“to make and ordain such rules and orders for regulating the
practice of the said court, and the officers thereof, as they shall
think fit.”

All Chancery powers were subsequently vested exclusively in Governor
Franklin by ordinance in 1770 which empowered him among other
things:

“to make such rules, orders and regulations for carrying on the
business of the said court as to him, from time to time, shall
seem necessary.”

°1 Pom. Eqg. Jur. 38; Bismor Eq. 10; 1 SeEnce Egq. 336.

¥ Bismor Eg. 10

" See treatises cited note 9, supra. Also Story, Eg. Jurts.

2] Pom. Eq. Jur. 34, 40; 1 Sreence, Eq. JUR. 237 et seq. The remedy of
injunction was originally used freely and without regard to rules. Subsequently,
the issuance of the writ became uniform in accordance with settled rules.

217 Rich. II.

* See treatises cited notes 9 and 10, supra.

* Appendix, 19 N.J Eq, 577.



172 MERCER BEASLEY LAW REVIEW

It 1s significant that these early pronouncements in New Jersey in
conjunction with the powers exercised in England pertained only to
practice, procedure and the formulation of remedies. This status was
preserved after the creation of New Jersey as a state. By the Constitu-
tion of July 2, 1776, Art. 8, the Gavernor was declared to be the Chan-
cellor and the original Act respecting the Court of Chancery provided :'¢

“That it shall be lawful for the court of Chancery, from
time to time, to make, alter, amend, or revoke any rule of
practice, so as to obviate doubts, advance justice, and expedite
suits in the said court, so that the same be not contrary to the
provisions of this act.”’*”

The final and most recent expression of the Legislature is the Chan-
cery Act of 1915.'8 This act, however, did not amplify so much as it
clarified the rule-making power of the Chancellor when it said :'°

“In addition to the power now vested in the Chancellor to
make rules, he shall prescribe rules to give effect to the provi-
sions of this act, and otherwise to simplify procedure in the
Court of Chancery. Such rules shall supersede (so far as they
conflict with) statutory and other regulations heretofore exist-
ing. Until such rules shall be made the rules hereto annexed
in Schedule A shall be deemed to be rules of the Court of
Chancery, subject to suspension and amendment in any part
thereof by the Chancellor, as experience shall show to be expe-
dient.”

This statement is no more than an acknowledgment by the Legislature
of the independent jurisdiction of the Chancellor to control exclusively
the affairs of this court. This status had been gradually assumed by the
early English Chancellors, exercised by their successors, and through a
series of pronouncements confirmed and acknowledged by the legisla-
ture.20

The Chancellor, +hen, is invested with exclusive and complete con-
trol of all affairs in his court. But this control as it has been observed
through the activities of the Chancellors both in England and New Jer-

*®PL. 1799, Sec. 58; Revision of 1820, p. 494 at 501.

* This provision was substantially preserved after the Constitution of 1844,
Insignificant changes in wording were made by P.L. 1852, p. 256, Rev. Stat.
1877, p. 125, sec. 109; P.L. 1902 p. 539, C.S. 1910, p. 444, sec. 87.

¥PpL. 1915, c 116, p. 184,

* Sec. 11, at 186.

® Gee Larky v. Larky, 88 N.J.Eq. 591 (E. & A. 1917), where the court
in a brief per curiam opinion said: “The making, enforcement and suspension
of the rules of the Court of Chancery are the exclusive province of the chancellor
hoth by inherent power and by express legislative authority.”
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sey is exercised only as to matters of procedure and compliance with
rules in that regard. Creation of remedies and requirements regarding
the issuance of relief are clearly within the province of the Chancellor.
The right to vary, alter, or change in any way substantive rights does
not exist and cannot be grounded either in history, the Constitution, or
legislative enactment.

I1I. CuanceEry Rurks Proprosep By UNioN LABor

The rules submitted to the Chancellor for promulgation are sug-
gested in a sincere attempt to obtain for organized labor an equalization
of the odds now against it in its struggle for betterment of working
conditions and improvement of the workers’ welfare. Without com-
menting on the merits of the capital-labor dispute it will nevertheless be
necessary to examine the present situation.

Organized labor received its first impression of the injunction in its
infancy.®® At an early age this impression was dramatically confirmed
during the railway strike of 1885 and ’86. At that time an injunction had
issued restraining unlawful activities. An employee of the Wabash
Railway and also an officer of the union sent to his shop foreman the
following note :22

“You are requested to stay away from the shop until the
present difficulty is settled. Your compliance with this will
command the protection of the Wabash employees. But in no
case are you to consider this an intimidation.”

The court sentenced the sender to two months’ imprisonment for con-
tempt! This was the baptism of labor by the courts.

In its adolescence, labor was inundated with a flood of injunctions
sought by the employer and with few exceptions granted.?® Small
wonder, then, that it cried out :24

“In an equity court the accused is assumed to be guilty.
He must prove his innocence to the satisfaction of the equity
judge who is unfettered by constitution, law, or precedent. The
equity judge is governed by his conscience. His views are

* See Nelles, A Strike and Its Legal Consequences, 40 YaLe L. J. 507
(1931) for a graphic description of the strike of 1877.
* Abstracted from J[n re Wabash Railway Co., 24 Fed. 217 (CC. W.D,,
Mo. 1885) See also note, 34 Col. L. R. 175 (1934).
E. Witte, Labor’s Resort to Injunctions, 39 YaLe L. J. 374 (1930).
Of 2000 mjunctlons sought, 1,800 were granted on behalf of the employer, This
is only a haphazard selection of instances. As against this, Mr, Witte after
diligent research lists 73 instances of applications by labor, 38 of which were
granted with nine of this number subsequently dissolved. See also, Mason,
Orgamzed Labor as Party Plaintiff in Injunction Cases, 30 Cor. L.R. 466 (1930).
# Am. Fed. of Labor Weekly News Serv., March 23, 1929,
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largely determined by education and the self-interest of the
strata in society from which he usually comes.”

Those drops of judicial understanding?® which did emanate from the
courts were small encouragement in the face of decisions®® hold-
ing constitutional an ordinance or statute prohibiting all picketing.

It is but natural that organized labor reared in an atmosphele
of countless injunctions should feel acutely a sense of social injus-
tice.?” It is not surprising, therefore, to find labor submitting pro-
posed rules to limit the issuance of the injunction.

Obviously, the unions are dissatisfied with the present rules
and probably not without cause. It is essential that in a period of
economic duress such as this both capital and labor should be
amenable and tractable to all branches of government in order to
foster a coordinated drive for increased productivity. If then, the
Chancellor may promulgate rules to control the issuance of injunc-
tions in labor disputes without the violation of any substantive
rights every tradition of equitable justice demands his action.

The proposed rules will be considered by way of comment on
each rule as suggested.

RULE 1.

“When used in these rules and for the purposes of
these rules

(a) A case shall be held to involve or grow out of a
‘dispute concerning terms or conditions of employment’
when the case involves persons who are engaged in the
same industry, trade, craft or occupation; or have a direct
or indirect interest therein; or who are employees of the
same employer; or who are members of the same or an
affiliated organization of employers or employees; where
such dispute is (1) between one or more employees or
associations of employees; (2) between one or more em-
ployers or associations of employers; or (3) between one
or more employees or associations of employees and one
or more employers or associations of employers; or when
the case involves any conflicting or competing interests in
a ‘dispute concerning terms or conditions of employment’

% Karges Furnitute Co. v. Amalgamated Woodworkers Union, 165 Ind.
4?;, 7? N.)E. 877 (1908) ; Hardie Tynes Mig. Co. v. Cruse, 189 Ala, 66, 66 So.
657 (1914).

® In ye Williams, 158 Cal. 550, 111 Pac. 1035 (1910), ex parie Stout, 82
Tex. Crim. Rep. 183, 198 S.W. 967 (1917).

" See in this regard comment in Rice, Collecttve Labor Agreements, 44
Harv. L. R. 572 (1930).
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(as hereinafter defined) of ‘persons participating or inter-
ested’ therein (as hereinafter defined).

(b) The term ‘dispute concerning terms or condi-
tions of employment’ includes any controversy concern-
ing such terms or conditions, or concerning the associa-
tion or representation of persons in negotiating, fixing,
maintaining, changing or seeking to arrange such terms
or conditions, regardless of whether or not the disputants
stand in the proximate relation of employer and employee.

(¢) A person or association shall be held to be a person
participating or interested in a dispute concerning terms or
conditions of employment if relief is sought against him or
it, and if he or it is engaged in the same industry, trade, craft
or occupation in which such dispute occurs, or has a direct
or indirect interest therein, or is a member, officer or agent
of any association composed in whole or in part of employers
and employees engaged in such industry, trade, craft or occu-
pation, or having a direct or ndirect interest therein.”

This is in effect a request to define the intent of the Legislature
in using “terms and conditions of employment” in P. L. 1926, c. 207,
p. 348. Viewed from this angle it is well-nigh a practical impossibility.
“The search for legislative ‘intent’ is too often a matter of mere
extravagant pretense, smacking of the prestidigitator’s art.”’?® Should
such an attempt be made it would be akin to the showman’s game of
uncovering peas of meaning under shells that the Legislature has so
far left empty. Nevertheless, in passing it is obvious that in using
“others so to do” (supra P. L. 1926) the Legislature went beyond the
language of the Clayton Act and in so doing indicated a broader
interpretation than that received by the early Federal Act?® From
this point of view the scope of the proposed definition is justified.3

However, there is a more basic question, namely, the power of
the Chancellor to make such a rule. It resembles a predetermination
of a party’s status without the party being before the court in an
actually litigated cause. As such its validity may be questioned.?!
Undoubtedly, the better way to achieve the desired result is by legis-
lation.3? Although theoretically invalid, the successful promulgation

* Radin, Statutory Interpretation, 43 Harv. L. R. 863 (1930).

® Duplex Printing Co. v. Deering, 254 U.S. 443, 65 L. ed. 349 (1921)
holding employer-employee relationship essential.

® See in this regard the able discussion of “terms and conditions of employ-
ment” in Vonnegut Machinery Co. v. Toledo Mach. Co., 263 Fed. 192 (D.C.C.N.D.
Ohio, 1920), reversed for want of jurisdiction, 274 Fed. 66 (C.C.A. 6th, 1921);
also OaxEs, ORGANIZED LABoR AND INpUSTRIAL ConrLIcTs, 958 and 9.

® California v. San Pablo & T. Ry. Co., 149 T.S. 309 (1893).

¥ See proposed bill, Assembly 176, introduced Jan. 28, 1935. This contains
an adequate and inclusive definition. Although not within the scope or purpose
of this article, a cursory reading of the bill would indicate that the constitu-
tionality in certain aspects is open to gquestion,
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of such a rule should be conceded as a practicality. The Chancellor
has power to make decrees personally in any instance®® and a rule then
laid down would be binding subsequently upon the Vice-Chancellors.
It must be conceded that the promulgation of such a rule for the
guidance of the Vice-Chancellors is infinitely more convenient than
direct action by the Chancellor in removing a cause from a Vice-
Chancellor in order to apply such a definition and thereby indirectly
promulgate the rule. In the final analysis, if the rule as promulgated
was properly phrased for the guidance of the Court of Chancery, it
should not be considered a prior adjudication of a party’s status and,
therefore,. would be proper.

As to the desirability of such a rule there can be no doubt. There
has been a startling lack of uniformity in the decisions involving labor
disputes. Within five months of the passage of P.L. 1926, c. 207,
permitting communication of information, there were expressed in
the Court of Chancery two such widely divergent views as those con-
tained in the Gewvas case3t and the Forstmann case®® And this in the
face of the pronouncement of the Court of Errors & Appeals in the
Keuffel & Esser case®® Such divergence®” of view can only result
in divergence of justice, in direct relation to the vicinage wherein the
action is entertained. A general exposition of a formula te be fol-
lowed would secure the now-lacking uniformity in basic attitude.

RULE IL

“No ad interim restraint or temporary or permanent
injunction in a case involving or growing out of any dispute
concerning terms or conditions of employment shall be issued
except in strict conformity with these rules; and no rule nor
any provisions thereof shall be waived except in extreme
cases where equity and justice requires such waiver, and
then only by order of the Court setting forth such waiver
and the specific reasons therefor.” '

This is obviously a rule of procedure for the guidance of the
Court. As such, it is valid and proper. It should be noted in regard
to this as well as the other acceptable rules that they are not in the
nature of an ultimatum enunciated by the Chancellor. All rules are

®This must be conceded under inherent power. See treatise cited ante,
notes 9 and 10.

# Gevas v. Greek Restaurant Workers’ Club, 99 N.J.Eq. 770 (Ch. 1926).

® Forstmann & Huffman Co. v. United etc. Workers, 99 N.J.Eq. 230 (1926).

I“Keuﬁel & Esser v, Internat’l etc. Machinists, 93 N.J.Eq. 429 (E. & A.

“In the Keuffel case the court said, “Picketing may or may not be lawful.”
Adopting this view the Forstmann case goes further and says, “It is the legal
right of employees to picket.” The Gevas case suggests that there can be no
such thing as peaceful picketing.






