PROBLEMS OF TRUST ADMINISTRATION IN
NEW JERSEY*

SBCTION V. DISTRIBUTION OF TRUST ASSETS

A. Instruction to Pay Specific Sums.

Having paid funeral expenses, debts and administrative
expenses, the trustee is under a duty to distribute as directed by
the instrument or by rules of law.'® Legatees must be paid
within one year of the decedent’s death,'®® but if the corpus is
insufficient to pay legacies they are subject to abatement and
the trustee may recover excess already paid, in good faith and
sound discretion.'®?

B. Effect of clauses giving trustee discretion as to application
of principal to life beneficiary.

1. Limitations effective to give trustee discretion.'®*

The following language is typical of what has been deemed
sufficient to clothe a trustee with discretion:

(a) “as much as cestui wants or requires for her support
and the education of her children.””1

(b) “should cestui become incapacitated because of seri-
ous illness or extraordinary circumstances, trustee may’’1

(¢) “whenever he shall deem it expedient, in view of the
necesgities, comfort, or welfare, to apply corpus.”?¢?

(d) “if cestui reaches forty (40) years of age and if she
be not indebted, and competent to manage her affairs, of which
executor is to be sole judge,'*® executor is to pay over corpus.”'®

2. Consequences of discretion in trustees.

(a) Trustee as a judge of whether the condition precedent

to payment has occurred.

*Second part of an article; first part appeared in January, 1935, issue.

* Hoboken Trust Co. v. Norton, 90 N.J.Eq. 314, 107 Atl, 67 (1919).
()L eary v. Smock, 95 N.J.Ea. 276, 119 Atl 118 (1923),
% I'n ve Liberty Title and Trust Co,, 115 N J.Eq. 506, 171 Atl, 531 (1934).
 Micks v, Hicks, 84 N.J.Eq. 515,94 Atl. 409 (1915).
5 Coffin v. Watson, 78 N.J.Eq. 307 83 Atl, 1118 (1911).
(]92’3")Hudson County ‘National Bank v. Flora, 114 N.J.Eq. 135, 168 Atl, 123
" Martin v, Kimball, 85 N.J.Eq. 10, 95 Atl. 565 (1916).
% Turnure v. Tumure 89 N.J.Eq. 197 104 Atl. 293 (1918).
* Hudson County v. Flora. supra note 166,



148 MERCER BEASLEY LAW REVIEW

Sometimes courts rule as a matter of law that the contin-
gency has not happened. In such case, the trustee has no power
to pay over. Thus where the trustee was authorized “to use the
principal in the event that the son became incapacitated because
of serious illness or other extraordinary circumstances,” it was
held that the permanent unemployment caused by the economic
depression and indolence did not empower the trustee to use
the corpus towards his support. Sometimes, it has been ad-
judged that certain conditions being present, the trustee can-
not as a matter of law be compelled to exercise hig discretionary
power. This is best illustrated by the case of Hudson Trust Co.
v. Grant'™ where the trustee was empowered to use the corpus
for the benefit of testator’s son in the event that he become in-
capable of earning his own support and ‘the son, having lost
two fingers, was shown to have other assets.

In other instances, courts have declined to interfere with
the determination arrived at by the trustee, clothed with discre-
tion, there being no taint of bad faith.'™

(b) Trustee as a judge of the amount to be paid over.

In this group of cases, the trustee apparently is permitted
to make any reasonable disbursement, though on a bill for in-
struction the court has referred to a master the question of the
amount of income necessary to maintain and educate certain
minor children.!”® The more usual rule was illustrated in Mar-
tin v. Kimball'™ where the trustee was authorized to expend
$3,000, in a particular year, in excess of the income in order
that cestuis be maintained in 'the higher social circles, in spiie
of evidence indicating such expenditures would exhaust the
corpus within fifteen years if kept up in succeeding years.
C. Apportionment.

The division of the equitable interests under a trust into

w114 N.J.Eq. 130, 168 Atl. 283 (1933).

" Turnure v. Turnure, supre note 168 (“executors to be sole judge”); Strong
v. Dunn, 90 N.J.Eq. 329, 108 Atl. 86 (1919) (“if trustee shall deem it proper
to make such advances in his discretion”).

2 Adrain v. Koch, 83 N.J.Eq. 484, 91 Atl. 123; aff’d. 84 N.J.Eq. 195, 93
Atl. 1085 (1914) (discretion was here inferred from the instrument rather than
from an express clause. This may serve to distinguish this case from the Martin
case, supra note 167).

w26 N.J.Eq. 10, 95 Atl. 565 (1916) (court intimated it would not approve
such extra disbursement regularly).
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successive periods of enjoyment raises the problem of harmon-
izing the conflict of interests between those presently entitled,
and those whose interests are to follow. Typically, the problem
of deciding out of whose pocket the expenses are to be paid and
into whose pockets the income and accretions are to go, arise.
The concept underlying apportionment takes root in a division
of property held under and accruing to a trust, into “corpus”
and “income”. It follows that corpus belongs to the remainder-
man and income to the life tenant.'™ The discussion which
follows will be concerned, therefore, with methods of appor-
tionment of expenses and benefits as the courts of New Jersey
have approached and decided these problems.

1. FEapenses and losses.

Certain expenses, such as general administrative ex-
penses,’™ expenses of sale and conversion,'”® counsel fees,'’”
taxes levied before deceased’s death,'”® fire insurance on non-
productive real estate,'® insurance premium on the life of a
third person,'® foreclosure to realize on security for a loan,'s!
have been charged to corpus. Other expenses, such as current
operating costs,® (rent, clerical salaries, and agents’ commis-
sions), and executor’s commissions'® come out of income. The
cost of maintaining an accounting organization,® and losses
due to depreciation of security, or default and insufficiency of
security have been apportioned.!®®

** But where the life tenant and remainderman are the same person, that is,
the period before which the corpus can be enjoyed being postponed, the cestui
may in case of necessity anticipate the use of the corpus. In re Bloomfield Trust
Co., 2 N.J.Misc. 309 (1923) (college education); In re Lucy, 98 N.J.Eq. 314,
119 Atl. 783 (1925) (support and education of minors).

::: qugnnercial Trust v. Gould, 105 N.J.Eq. 727, 149 Atl, 590 (1930).

1a.

* Ibid.

* I'bid.

" Ibid; see also Kearney v. Kearney, 17 N.J.Eq. 59, aff’d. 17 N.J.Eq. 504
(1866) ; Burton v, Mellis, 75 N.J.Eq. 10.

0 Fidelity Union Trust Co. v. Fera, supre note 123.

* Equitable Trust Co. v. Swoboda, 113 N.J.Eq. 399, 167 Atl. 525 (1933)

M Marsh v. Marsh’s Ex’rs, 73 N.J.Eq. 99, 67 Atl. 706 (1907).

3 Commercial Trust v. Gould, supra note 175 at 728 (on his disbursements
of ctgreqt income).

86 Equ‘itable Trust v. Swoboda, supra note 181; see also Burnett v. Witschief,
96 N.J.Eq. 71, 126 Atl. 23 (1924), and Skinner v. Boyd, 98 N.J.Eq. 55, 130 Atl.
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2. Enhanced value.

It is well settled that appreciation in the value of the trust
res is to be allocated to corpus. Thus, pre-emptive rights'® in
stock, proceeds of a life insurance policy on the life of a third
person where trust paid the premiums,”® and profits realized
from the resale of property bought in at a foreclosure to protect
the security of the trust estate'®® go to the remaindermen,

3. Delayed income.

Frequently, decedent directs the sale of property left by
him which in its then state is not productive of income, and the
trustee holds for a favorable opportunity to convert. In this
situation courts have stated that, since the inference is that the
estate gains, the life tenant should participate in the benefit.
The courts treat the sale as having been made immediately on
death of the decedent and give the life tenant interest from that
date.’®® This rule has been applied where trustee forecloses
and buys in property on which he holds a mortgage in order to
protect a loan, and, after holding the property for seven years,
resells at a profit.?®

4. Dwidends.
(a) Extraordinary cash dividends.

In dealing with the question of cash dividends the courts
have not been entirely consistent. Since the rules as applied to
ordinary dividends have been developed from the prior treat-
ment of extra-ordinary dividends it would be well first to pres-
ent the course of judicial opinion in its analysis of the latter.

The leading case on this subject is that of Lang v. Lang’s
Ex’rs'® where the testator died in the middle of a dividend
period and the extraordinary cash dividend was apportioned

22, aff'd. 100 N.J.Eq. 355, 138 Atl, 919 (1925). To the effect that decedent’s
intent can well vary normally operative rule, see In re Leup, 108 N.J.Eq. 49,
153 Atl, 842 (1931).

* Ballentine v. Young, 79 N.J.Eq. 70, 81 Atl. 119 (1911); McCoy v.
McCloskey, 94 N.J.Eq. 60, 115 Atl. 745 (1922) Plainfield Trust Co. v. Bowlby,
107 N.J.Eq. 68, 151 Atl. 545 (1930).

¥ Fidelity "Union Trust v. Fera, supra note 123.

3 Skinner v. Boyd, supra note 185; Burnett v. Witschief, supra note 185 (as
to latter, see infra “Delayed Income”).

 Gaede v. Carrol], 114 N.J.Eq. 524, 169 Atl. 172 (1933) (realty); Berger
V. Burnett 97 N.J.Eq. 169, 127 Atl. 160 (1924) (stock).

0 Brnett v. Witschlef supre note 185 (interest at rate in mortgage).

57 N.J.Eq. 325, 41 Atl. 705 (1898).
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according to the number of days in the dividend period before
and after testator’s death. The objection to the effect that this
apportionment bore no true relation to the dividends as they
had actually been earned was met by an answer that in absence
of notice the trustee was justified in assuming that the earnings
were made “de die per diem”.® Similarly in Hagedorn v.
Arens,'®® as between successive life tenants, the first of whom
died in the middle of a dividend period, the court apportioned
that part of 'the dividend which represented earnings. TFor pur-
poses of convenience this type of apportionment will be called
“temporal”.

We now consider those cases in which extraordinary divi-
dends, disregarding for the present the problem of temporal
apportionment, have been declared in part out of surplus and
in part out of earnings. The question first arose in two cases
decided at about the same time. They were Day v. Faulks'®* and
Ballentine v. Young,'® whose reasoning and results were in
accord. In the latter case, the dividend was partially declared
out of surplus accumulated before the testator’s death. The
dividend was apportioned in the ratio that that portion of the
dividend declared out of surplus at testator’s death bore to the
whole dividend. This method was followed in McCracken v.
Gulick,'®® and in Hagedorn v. Arens'® in which the additional
problem of temporal apportionment was also present. The
method of apportionment which we have been discussing we
shall, for purposes of convenience, call “factual”.

(b) Ordinary cash dividends.

As to this type of dividend, the rules have been developed
out of dicta in the cases on extraordinary cash dividends. The
Lang case had first spoken'®® broadly of cash dividends in terms
which could easily include ordinary dividends, and apparently

2 Rule appears to be derived from method used in apportioning income from

funded obhgatlons Lewis v. Towar, 45 Atl. 949 (1900).
06 N.J.Eq. 377, 150 Atl. 48 (1930).
a 1‘2"‘)79 N.J.Eq. 66, 81 Atl. 354 (1911), aff'd. in 81 N.J.Eq. 173, 88 Atl. 384
9

®79 N.J.Eq, 70, 81 Atl, 119 (1911),

6 92 N.J.Eq. 214 112 Atl. 217 (1920).

! Supra note 193.

W71 ang v. Lang’s Ex'rs, supra note 191, at p. 329. See also Beattie v. Ged-
ney, 99 N.J.Eq. 207, 210.
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Vice-Chancellor Buchanan was also of the opinion that the rule
of temporal apportionment included cases of ordinary cash divi-
dends when he said, concerning apportionment between succes-
sive life tenants: “dividends whether regular or extraordinary
should be divided and apportioned and . . . the life tenant . . .
is entitled to receive so much of such dividend, no matter when
declared, as represents in fact earnings made during his life-
time.”?® While the learned Vice-Chancellor spoke of temporal
apportionment in terms of factual apportionment, i.e., “as rep-
resents in fact earnings,” he was in reality applying the “de die
per diem” presumption.?® The only case in fact applying the
temporal rule to the cash dividend situation was Graves v.
Graves.® Vice-Chancellor Buchanan, who had earlier®*? spoken
of the “de die per diem” method as a presumption, now stated
that it would be conclusively presumed that the dividends were
earned day by day equally. Said the learned Vice-Chancellor:
“It is concluded that . . . regular . . . dividends . .. are intended
to be distributed to and among life tenants . . . as if they were
interest on bonds.”?%® And this holding was approved and fol-
lowed in the recent and important case of Bankers Trust Co. v.
Lobdel.?®* One Vice-Chancellor, apparently following the uni-
versal rule outside New Jersey, has refused to temporally appor-
tion ordinary cash dividends.2%

Similarly, the rules regarding the factual apportionment of
ordinary dividends, where only part of the dividends are derived
from earnings, have originated in dicta in cases treating the
problem in connection with extraordinary dividends. So, in
Ballentine v. Young,*®® and in Day v. Feulks?" the language
used was broad enough to include both types of dividends,?®®

* Hagedorn v. Arens, supre note 193, at p. 380.

¢ See Lang v. Lang’s Ex’rs, supra note 191,

#1115 N.J.Eq. 547, 171 Atl. 681 (April 1934).

2 See Hagedorn v. Arens, supra note 193,

% I'pid., p. 554. Same rule applies where decedent dies within a dividend
period.
*¢116 N.J.Eq. 363, 173 Atl. 918 (1934).

25 National Newark and Essex Banking Co. v. Harris, 109 N.J.Eq. 468,
158 Atl, 109 (1932).

8 Supra note 195 passim.

o7 Supra note 194, Accord: Brown v. Brown, 72 N.J.Eq. 667, 65 Atl. 739
1907).
( 2% And in the Union County Trust v. Gray, infre note 244, V.C. Backes
said, “the tags ‘regular’ and ‘extra’ are presently of no significance.”
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though the reasoning in McCracken v. Gulick® is not entirely
consistent with this point of view.

The cases involving actual adjudications of this question

“are confused. In Hewitt v. Hewitt™° a large dividend accruing

from stock in the Union Sulphur Company was declared. Part
of this dividend was derived from a surplus accumulated until
testator’s death and amounting to $16,838,423 (although the
capitalization until that time was only $200,000). The rule of
opportionment applied was identical with that applied in Bal-
lentine v. Young.* In City Bank Farmers Trust Co. v. McCar-
ter*?? dividends from the same company were apportioned. The
argument was here made that the presumption was that ordi-
nary dividends were declared out of earnings.”®® The court held
that, even if this were conceded, the decrease in the surplus after
the declaration of the dividend was notice to the trustee that
the contrary was true. The Lang case®™ was cited to support
the presumption and the courts’ conclusion. Although the
opinion®® in the Gray case is ambiguous the holding as to
ractual dividends disbursed seems in accord.

On the other hand, it has been widely argued that normal
corporate dividends should not be apportioned factually at all.
Tustice Swayze in the Gulick case®™® reasoned that “normal cor-
porate dividends should be presumed to be declared out of cur-
rent earnings” and in the Graves case,® the Vice-Chan-
cellor felt that this dictum was binding upon him. He held
that the “de die per diem” presumption ought to be extended to
this type of case, in the absence of a clearly expressed intent for
apportionment on the part of the settlor. Finally, the Lobdel
case”® held that normal ordinary corporate dividends would be
tonclusively presumed to be declared out of earnings. The opin-
100 of Vice-Chancellor Berry is interesting in its analysis of

n “ Supra note 196. See especially p. 216.
°113 N.J Eq. 199, 166 Atl. 578 (1933).
™ Supra note 195.

,193‘) 11 N.JEq. 315, 162 Atl. 274 (1932), of’d 114 N.J Eq. 46, 163 Atl. 286

YIbid at p 320. 18 See supra note 196.
S“P?a note 191. 1 Supra note 201.
“ Infra note 244, see especially p 275. “3 Supra note 204
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the cases. He cites the McCarter®™® case and the Hewitt®®
case but does not distinguish them, and the Grogy®' case is
mistakenly thought to be in accord with this court’s opin-
ion. Moreover, the Lang®*®* case was thought to be modified
by Justice Swayze’s dictum in the Gulick case*®® since the
same court decided both cases. Thig dictum and the holding
in the Graves case®®* are the chief grounds for the decision here.
The conclusion of the court was that ordinary dividends de-
clared after testator’s death would not be factnally apportioned.

It will be noted that no mention is made of any of the other
cases (except Hagedorn v. Arens®®®) factually apportioning
extraordinary cash dividends even though the Court of Errors
and Appeals had ruled on this point twice??® before the Gulick
case.??” Moreover, the Lang case?®® ig erroneously thought to be
in some way inconsistent with the view of the court in the pres-
ent case whereas the Lang case is merely a holding on temporal
apportionment of extraordinary cash dividends, saying such
should be made.

Summarizing, it may be said that extraordinary dividends
are apportioned both temporally and factually. There is some
confusion in the case of ordinary dividends. Probably, the Na-
tional Newark and Essex case®® is out of line, and the courts
will at least apportion ordinary dividends temporally. The com-
fusion in the factual situations cannot so easily be settled. While
the Hewitt?® and McCarter®® cases follow respectable dicta, the
inevitable difficulty of administration of their rules militates
against their adoption in the future.

It is obvious that the choice between the two rules involT(‘S
a selection of values and decision of policy. It can be said with
some justification that no equitable reason can be assigned f?"
a distinction between extraordinary and ordinary dividends, {’f
this regard, where the instrument is silent, leaving the gettlors

° Supra note 212,
0 Supra note 210, =3 Cupra note 196.
=! Infro note 244, = Supra note 204.
2 Cupra note 191, =5 Supra note 193. . uded
=8 Gupra notes 194 and 195 (for the rationale of these cases clearly inc
the otdinary dividend situation).
= Supra note 196.
=8 Supra note 191. 0 Cupra note 210.
™ Supra note 204. = Supra note 212.
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or testator’s intent ambiguous. On the other hand, the rule of
thumb symbolized by the phrase “de minimis non curat lex” is a
necessary principle in a system wherein courts are burdened
with much work.

It has not been shown to the authors that in fact an extra-
ordinary amount of hardship results to remaindermen from
administration of the rule of convenience, since in the long run,
depleted surplus will be replaced. Moreover, the market value
of a security seems but slightly affected by normal dividends out
of surplus in periods of depression. While courts frequently
support the doctrine of convenience by resorting to findings of
implied intent that those presently entitled get some form of
steady income, such inferences may well be disputed on obvious
grounds.

(c) Stock dividends.

It seems clear that stock dividends are apportioned in New
Jersey. Where the question centers around the death of a testa-
tor®®2 or of a life tenant®®® within a dividend period at the end
of which the stock dividend is declared, such stock or its pro-
ceeds is divided “temporally” according to how far into the divi-
dend period decedent lived.

Leaving aside the question of temporael apportionment and
turning to that type of division which we have labelled “fact-
ual,”’ we find that rules are less clearly stated. In Ballentine v.
Young,?® the court said that the apportionment would be based
on the change in the capital and surplus items, and in Koehler
v. Koehler® the court, using “book value” as a basis, said that
the apportionment should be made in the ratio that the surplus
at the time the stock was acquired bears to the surplus accumu-
lated thereafter up to the time the dividend was declared. Par
value was substituted for book value by the court in the more
recent decision of Plainfield Trust Co. v. Bowlby.**® In other
words the apportionment is made as if the share of stock were
so much cash as its “par”*" or in the alternative, “book

= Lang v. Lang’s Ex’rs, supre note 191,

8 Hagedorn v. Arens, supre note 193.

=4 Supra note 92,

209 N.J.Eq. 142, 132 Atl. 751 (1925); 50 AL.R, 378 (1925).
”::}O7d N.J.Eq. 268, 151 Atl, 545 (1930).

1 I'bi






