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DESERTION AS A CONTINUING CAUSE OF ACTION
FOR DIVORCE

1.
INTRODUCTORY

A comparative chart of the grounds alleged in the numer-
ous divorce actions in New Jersey would clearly indicate that
the jurisdiction of our Court of Chancery is more frequently
invoked for the cause of desertion than for any other. Among
those seeking redress are men and women who have been un-
justifiably abandoned while dwelling in another state. It is
common knowledge that the State of New York regards the
matrimonial status as indissoluble except for the offense of
adultery. In South Carolina the Constitution forbids divorces
on any ground.

The New Jersey Court of Chancery has no common-law
jurisdiction to decree divorces. Its authority emanates solely
from statutory enactments. The power to decree divorces was
first conferred upon the Court in 1794. At the present time the
Court derives its jurisdiction from the Divorce Act of 1907. As
a part of the Act of 1907 sections six and seven' prescribe the
domiciliary requirements of parties to suits for divorce. By the
novice in divorce law the significance of these sections cannot
be understood in a single reading. The expert (if such there be)
frequently is perplexed by the language when application to

*P. L. 1907, p. 476, Secs. 6, 7; C. S. 1910, p. 2030, Secs. 6, 7. These sections
were adopted as a part of the Uniform Divorce Act recommended by the National
Congress on Uniform Divorce Laws, see BiopLe, N. J. Divorce (2nd ed.) p.
354, The Uniform Divorce Act of 1906 was adopted without substantial change
by the States of New Jersey, Delaware and Wisconsin.
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particular facts and circumstances is to be made. At the risk
of unduly enlarging this article sections six and seven are here-
with quoted for the convenience of the reader. The sections
provide:

“6. For purposes of divorce, either absolute or
from bed and board, jurisdiction may be acquired by
personal service of process upon the defendant within
this State, under the following conditions:

“(a) When, at the time the cause of action arose,
either party was a bona fide resident of this State, and
has continued so to be down to the time of the com-
mencement of the action, except that no action for abso-
lute divorce shall be commenced for any cause other
than adultery, unless one of the parties has been for
the two years next preceding the commencement of the
action a bona fide resident of this State.

“(b) When, since the cause of action arose, either
party has become, and for at least two years next pre-
ceding the commencement of the action has continued
to be, a bona fide resident of this State; provided, the
cause of action alleged was recognized in the jurisdic-
tion in which such party resided at the time the cause
of action arose, as a ground for the same relief asked
for in the action in this State.”

“7. When the defendant cannot be served person-
ally with process within this State, and when at the
time of the commencement of the action the plaintiff is
a bona fide regident of this State, jurisdiction for the
purpose of divorce, whether absolute or from bed and
board, may be acquired by publication, to be followed,
where practicable, by service upon or notice to the de-
fendant without this State, or by additional substi-
tuted service upon the defendant within this State, as
prescribed by law or rules of court, under the follow-
ing conditions:

“(a) When at the time the cause of action arose,
the petitioner was a bona fide resident of this State,
and has continued so0 to be down to the time of the com-
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mencement of the action, except that no action for abso-
lute divorce shall be commenced for any cause other
than adultery, unless the petitioner has been for the
two years next preceding the commencement of the ac-
tion a bona fide resident of this State.

“(b). When, since the cause of action arose, the
petitioner has become, and for at least two years next
preceding the commencement of the action has con-
tinued to be, a bona fide resident of this State; pro-
vided, the cause of action alleged was recognized in the
jurisdietion in which the petitioner resided at the time
the cause of action arose, as a ground for the same
relief asked for in the action in this State.”

In desertion cases where the separation occurred while the
parties were domiciled in a state not recognizing desertion as a
ground for absolute divorce, and where one or both of the parties
have since become domiciled in New Jersey, it is essential {o
determine when the cause of action can be said to have arisen
in order to apply the jurisdictional tests preseribed by sections
six and seven. No part of the Divorce Act has given rise to
more uncertainty than the application of these provisions to
such cases.

Until the decision in the Stephenson® case the rules ap-
peared to have been fairly settled. That case as interpreted by
the Adler® decision seemed to establish new rules. But with
the recognition in the more recent Rockefeller* case of the prin-
ciples established by the decisions prior to the Stephenson case,
the whole subject has become doubtful and unsettled, and the
door has been fairly opened to a reconsideration of the whole
question

IL

RESUME OF DECISIONS

For a proper grasp of the problem involved a summary of
the decisions in chronological order bearing on the question is

% Stephenson v. Stephenson, 102 N.J.Eq. 50, 139 Atl. 721 (E.&A. 1927).
3 Adler v. Adler, 110 N.J.Eq. 381, 160 Atl. 346 (Ch. 1932).
¢ Rockefeller v. Rockefeller, 113 N.J.Eq. 274, 166 Atl. 474 (E.&A. 1933).
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not inappropriate. In the Koch® case, which was the first re-
ported case on the question under the Act,® the parties separated
while living in New York, but both parties moved into this state
before the expiration of the two years following the separation.
The petition alleged the separation to have occurred in New
York, but relied on a date subsequent to the beginning of the
desertion, on which date the petitioner was residing in New
Jersey and continued to reside here for two years thereafter and
down to the filing of the petition. The Court assumed jurisdic-
tion on the ground that the cause of action arose not at the be-
ginning of the separation when the parties resided in New York,
but at the termination of two years of desertion, at which time
the petitioner was domiciled in this state. The only question
decided was that a cause of action for desertion did not arise at
the beginning of the separation, but arose not before the end of
two years from the date of separation. The Koch case did not
decide that after two years of desertion had elapsed while the
petitioner was in New York, she might not set up a second two
years of the same desertion which elapsed while the petitioner
was domiciled here,

Two years later the Court of Chancery in the case of Getz
v. Qetr,’ denied jurisdiction where it appeared that two years
of desertion had elapsed while the parties were residing in New
York. The petitioner sought to rely on a subsequent two year
period of the desertion during which he had resided here, but
the Court refused to uphold the contention that the desertion
was a continuing injury so as to enable the petitioner to predi-
cate his cause of action on the last two years of desertion. The
Court was guided by what it conceived to be the rule laid down
in the Koch® case although, as has been already emphasized, the

* Koch v, Koch, 79 N.J.Eq. 24, 80 Atl, 113 (Ch. 1911). [Followed in Lederer
v. Lederer, 95 N.J.Eq. 558, 123 Atl. 241 (Ch. 1924); Berger v. Berger, 89
1(\IC{1E(119223)01 105 Atl. 496 (Ch. 1918); Starkey v. Starkey, 2 N.J.Misc. 1123

¢ See Gordon v, Gordon, 88 N.J.Eq. 436, 443, 103 Atl. 31 (Ch. 1917), offd.,
89 N.J.Eq. 535, 105 Atl, 242 (E.&A. 1918), wherein the Court stated that prior
to the Koch case several unreported decisions of two vice-chancellors directly to
the contrary had been rendered.

TGetz v. Getz, 81 N.J.Eq. 465, 88 Atl, 376 (Ch. 1913). The residence of
the wife after the husband’s removal to this state does not definitely appear.

®The Court also cites Sawtell v. Sawtell, 17 Conn. 284 (1845).
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Koch case decided merely that the cause of action arose not
before the end of two years of continuous desertion.

In the Buckley® and Silbermuntz'® cases jurisdiction was
refused on the authority of the Koch case where it appeared that
the two years of desertion had elapsed before the petitioner
resided here. In each of these cases the petitioner by an
amended petition sought tc rely on a subsequent two-year period
of desertion during which he or she was domiciled in this statc.
In the Flynn'' case, wherein jurisdiction was denied after two
years of desertion had elapsed while the parties were resident
in New York, it does not definitely appear that the petitioner
sought to rely on the continued period of desertion while she was
residing here. Jurisdiction was refused in the Slattery'® case
where the petition charged a desertion from the time the parties
separated while residing in New York and it appeared that two
years had passed before the petitioner moved into this state.

At the time the Stephenson'® case came before the Court of
Errors and Appeals for determination, the settled rules in
desertion cases were (1) that the cause of action for desertion
arose not at the commencement, but at the termination, of the
first two years of willful, continued and obstinate desertion and
(2) that if the first two years of such desertion had elapsed at
a time when the parties were domiciled in a jurisdiction which
did not recognize desertion as a ground for absolute divoree, our
Court of Chancery could not assume jurisdiction, notwithstand-
ing that the petition relied on a subsequent two year period of
the desertion during and at the end of which the petitioner had
resided here.

In the Stephenson case the husband refused to consummate

® Buckley v. Buckley, 124 Atl, 604 (Ch. 1924), aff'd., by equally divided
court 95 N.J.Eq. 783, 124 Atl. 608 (E.&A. 1924). The defendant wife con-
tinued to reside in New York. See Light v. Light, 124 Atl. 359 (Ch. 1924),
affd., by equally divided court 95 N.J.Eq. 779, 124 Atl. 448 (E.&A. 1924).

¥ Silbermuntz v. Silbermuntz, 97 N.J.Eq. 451, 129 Atl. 420 (Ch. 1925). The
defendant’s residence evidently remained outside the state.

“*Flynn v. Flynn, 83 N.J.Eq. 690, 92 Atl, 645 (E.&A. 1914). The residence
gf tllge defendant did not definitely appear but presumably it remained in New

ork,

3 Slattery v. Slattery, 87 N.J.Eq. 673, 102 Atl. 873 (E.&A. 1917). Defend-
ant’s residetice probably remained in New York.

® Stephenson v. Stephenson, 102 N.J.Eq. 50, 139 Atl, 721 (E.&.A. 1927),
reversing Court of Chancery 9 to 4.
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the marriage for a period of thirteen years while the parties
resided in New York, and continued in his refusal for two years
after both of the parties became domiciled in this state, and
down to the time of the filing of the petition. For the com-
mencement of the desertion the petition, as amended, relied on
the date on which both parties moved into this state. It was
decided that, inasmuch as neither party was domiciled in this
state during the thirteen year period but were both domiciled
in New York where desertion was not a ground for absolute
divorce, no cause of action arose prior to the removal of both
parties to this state. Since nonconsummation of the marriage
by the husband continued after both parties became domiciled
here, it was held that the cause of action arose while the parties
were bona fide residents of this state. The Adler'* case followed,
which permitted the wife, as petitioner, to set up as the cause
of action the last two years of desertion during which she was
domiciled here.

In the Rockefeller's case the wife left her husband while
both parties resided in New York. The husband petitioner re-
mained in New York for more than two years after the initial
separation and then moved into this state. The wife continued
to live in New York. The Court found that no cause of action
arose while the petitioner was in New York because he had
acquiesced in the separation. Not until after his removal to this
state was there a willful, continued and obstinate desertion on
the part of the wife. Consequently the cause of action arose
while the petitioner was domiciled here,

While in the Stephenson case both parties moved into this
state after thirteen years of nonconsummation of the marriage,

* Adler v. Adler, 110 N.J.Eq. 381, 160 Atl. 346 (Ch. 1932). The parties
resided in New Jersey as man and wife until 1908 when the husbhand left his
wife and moved from the state. Until the filing of the petition no reconciliation
occurred, nor does it appear that the husband ever returned to this state. Between
1917 and 1927 the wife resided outside of this state, but to what state she
removed does not appear. Returning in 1927 she continued to reside here until
she commenced the action in 1931. The petition, as amended, relied upon a
desertion from 1927 to 1929. The decree was granted on the desertion from
1927 to 1929 on the ground that the petitioner could waive the earlier portion
of the entire desertion and set up as the cause of action the last two years of
desertion during which she had resided here.

* Rockefeller v. Rockefeller, 113 N.J.Eq. 274, 166 Atl. 474 (E.&A. 1933),

reversing Court of Chancery 8 to 5. See also Glusker v, Glusker, 13 N.J.Misc.
105, 176 Atl. 567 (Ch. 1934) where the question was raised but left undecided.
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and in the Getz'® case the defendant wife presumably remained
in New York, although such fact does not definitely appear, the
Stephenson case in refusing to concede that a cause of action
arose while the parties lived in New York in effect overruled the
Getz case and cases subsequent thereto which recognized that a
cause of action had arisen while the parties were residing in
New York. Since in the Koch'” case both parties arrived in this
state before the end of the two years of separation and the peti-
tion relied on a two year period of desertion commencing and
terminating while the petitioner resided here, it cannot be said
that the Stephenson case directly overruled the Koch case.

In view of the foregoing decisions when in desertion cases
does the cause of action arise? To attempt to formulate any
certain and complete answer to this question is wellnigh im-
possible, but the following statement of existing rules on the
subject may be ventured with some degree of confidence:

(1) Under the Koch case the cause of action for desertion
arises not before the end of two years of willful, continued and
obstinate desertion. Consequently, a petitioner from New York
who becomes domiciled in New Jersey before the expiration of
the two-year period of desertion may sue for a divorce after hav-
ing fulfilled the two year residential requirement here. While
the rule in the Koch case has not been overruled by the Stephen-
son decision, the rule is of little practical importance if the deci-
sion in that case is sound.

(2) Under the Stephenson case no cause of action for deser-
tion may possibly arise while the parties are domiciled in a state
not recognizing desertion as a ground for divorce. Irrespective
of a two-year period of desertion in fact in such state, the peti-
tioner may rely on a subsequent two-year period of desertion
during and at the end of which both parties are domiciled in
New Jersey.

(3) Under the Adler case, which was decided by the Court
of Chancery, a petitioner, having a cause of action for desertion
while domiciled in New Jersey may, on her return to this state
after having in the interim established a domicile in another

* Getz v. Getz, 81 N.]J.Eq. 465, 88 Atl. 376 (Ch. 1913).
“Koch v. Koch, 79 N.J.Eq. 24, 80 Atl. 113 (Ch. 1911),
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state, rely on a two-year period of the same desertion subsequent
to her return during and at the termination of which she was
domiciled in this state.

IIT.

CRITICISM OF STEPHENSON CASE

The Stephenson'® case, excellent as it is for its departure
from the principle announced in the Buckley'® and previous
decisions, lacks the proper rationale to withstand analysis. Sev-
eral steps in the reasoning of the case are open to serious criti-
cisms. In the Stephenson case (at p. 56) Justice Kalisch said:

“A careful and meditative reading of subdivision
(a) makes it plain that the legislature in using the
term, viz.: ‘When, at the time the cause of action arose
either party was a bona fide resident of this state,’ &c.,
clearly refers to the time the act of desertion took place,
and not to a time when such desertion became a cause
of action for divorce, for the subdivision in continuing,
provides that one of the parties must be a bone fide
resident of the state at and from the time of desertion
for two years next preceding the commencement of the
action, and during which period of time such desertion
must be willful, continuous and obstinate, and when all
these elements are present, then only shall a cause of
action accrue to the injured party.”

But is this statement of the learned Justice sound? Does
the cause of action arise at the time of the original separation?
In the first place, the Legislature in express terms in subdivi-
sion (a) relates the residence of either party to the time when
“the cause of action arose” and not to the time when the act of
desertion or initial separation oceurs.

In the second place, the requirement in section six (a)
that, except for adultery, no action shall be commenced unless
one of the parties has been for the two years next preceding the

% Stephenson v. Stephenson, 102 N.J.Eq. 50, 139 Atl. 721 (E.&A. 1927).
* Buckley v. Buckley, 95 N.J.Eq. 783, 124 Atl. 608 (E.&A. 1924).
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commencement of the action a bona fide resident of this state is
a residential requirement wholly dissociated from the earlier
part of the section dealing with the residence of either party
when the cause of action arose. It is true that when the period
of desertion commences while the parties are domiciled in New
Jersey the two-year residential requirement next preceding the
commencement of the action may run concurrently with the
accrual of the cause of action for desertion during the same two
years. But the two years of desertion as the cause of action,
and the two years of residence, while running concurrently, are
two different requirements.>® If instead of desertion the cause
is cruelty, and prior to the last act of cruelty the petitioner has
resided here for one year and six months, she or he, continuing
to reside here, may in six months institute suit for an absolute
divorce.?

The further conclusion in the Stephenson case (at p. 57),
which the Adler case (at p. 390) terms dictum, that no cause
of action for desertion could have arisen while the parties were
residing in New York for the reason that New York did not
recognize desertion as a cause for absolute divorce, is not con-
vincing. Subdivision (b) anticipates by its very terms that a
cause of action, cognizable under our statute, may arise while
the parties are residing in a state which, under its statute, does
not recognize the cause as a ground for divorce, for it reads
“When since the cause of action arose, either party has become,”
etc., (and in the proviso) “provided the cause of action alleged
was recognized in the jurisdiction in which such party resided
at the time the cause of action arose, as a ground for the same
relief asked for in the action in this state.”

It is true that in the Stephenson case no cause of action
arose in New York. The Divorce Act is not concerned with the
place where the offense is committed. The domicile of the par-
ties when the cause of action arose is the basis for jurisdiction.
An act of adultery or acts of cruelty may occur in this state,
but unless either party under section six, or the petitioner under
section seven, is or becomes domiciled here, no jurisdiction is
given to our Court. Similarly, the fact that an act of adultery

®See Orens v. Orens, 88 N.J.Eq. 29, 32, 102 Atl. 436 (Ch. 1917).






