
INTESTATE SUCCESSION TO LAND IN
NEW JERSEY*

III. INHERITANCE BY ANCESTORS

A. When the Father Inherits.

For over a century the Descent Act provided that when an
intestate was survived by neither descendants nor by a brother
or sister or his or her issue, then his father should inherit in
fee simple unless it came to the intestate eao parte materna "by
descent, devise or gift, in which case it shall descend as if such
person so seized had survived his or her father . . . "131 If the
mother of the intestate was ever seized, the father was entitled
to curtesy even if he could not take the fee because it in fact
came to the intestate ex parte materna^ but if the intestate
took from his maternal grandfather as a per stirpes representa-
tive of his mother, then his father was not entitled to curtesy
since the wife was never seized.133 The proviso of this section
remains a part of the amended section that is in force at pres-
ent.134

When the ill-fated attempt was made to abolish dower and
curtesy in order to substitute life estates in a third,135 a change

131 P.L. 1817, p. 10, §4, was COMP. STAT. (1910), p. 1919, §3.
132 Post v. Rivers, 40 NJ.Eq. 21 (1885). A testamentary trust for a

daughter, construed as vesting title to realty in said daughter, was created by
her mother. The daughter married and had issue and then died intestate. The
issue, a son, inherited and then died intestate. Held: On construction of the
will, that since issue had been born to the daughter and since she is held as
having been seized of realty, her husband is entitled to curtesy, but he may
not inherit the fee from his intestate son since it came to the intestate son
ex parte materna and the fee descends to those who would take had the intestate
survived his father.

188 Cf. Banta v. Demarest, 24 NJ.L. 431 (1854). The lands of an intestate
descended to a grandson, the only issue of a deceased daughter. The grandson
died intestate seized of the fee. A great aunt of the intestate claims against
the father of the intestate. Held: For the plaintiff great aunt. The proviso
is applicable in case of descent from a grandfather to a grandson and the father
is not entitled to inherit since the fee came to his son ex parte materna. The
fact that the wife died before the land descended should not make any difference.
(Since the wife was never seized it seems clear that the husband is not entitled
to curtesy.)

See Having v. Van Buskirk, 8 NJ.Eq. 545 (1851) for previous litigation
in this case.

134 P.L. 1918, p. 1012, §3.
135 P.L. 1915, p. 65, §§6, 7.
* Second part of an article; first part appeared in May, 1934, issue.
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was made in the section under consideration. This change pro-
vided that the mother and father were to take the fee as tenants
by the entirety and if the mother were dead, then the father was
to take the entire fee.136 This concession to females might be
the effect of the pressure that the suffrage movement was bring-
ing to bear,137 concrete evidence of which is found in the pro-
posed state constitutional amendment to give women the right
to vote.138 A few years later an attempt was made to withdraw
this concession139 and the hue and cry that probably resulted
must have been the cause for the reenactment of this hard-
earned concession.140

Kecurring to a problem previously treated, but from a
different point of view, we must now determine how the word
"father" must be construed. Clearly, it does not include the
male parent of an illegitimate child,141 but it does include the
male adopting parent of an adopted child.142

B. When the Mother Inherits.

When the cause of feminism began to make itself felt in
the nineteenth century143 it is possible that the enactment of an
additional section to the Descent Act was at least in part caused
by this movement.144 It provided that when the intestate was
not survived by issue, a brother or sister or his or her issue, or
a father, then his mother was to take a life estate and the re-
mainder to descend to those who would have taken had the
intestate survived his mother.145 This wording was preserved

138 P.L. 1915, p. 62, §3.
137 See II BEARD, supra note 47, at 563-565.
138 P.L. 1915, p. 718, approved six weeks later. Note, however, that New

Jersey did not ratify the Nineteenth Amendment until February 1920.
139 P.L. 1917, p. 844, §3.
140 P.L. 1918, p. 1012, §3. See more complete treatment in Section VI

Inheritance by Surviving Spouse.
141 P.L. 1930, p. 568, §13.
142 P.L. 1877, p. 124-6, §§ 3, 4; P.L. 1912, p. 53, §4; P.L. 1930, p. 324, §4.
143 See I BEARD, supra note 47, at 754-761.
144 P.L. 1838, p. 85. See I BEARD, supra note 47 at 759: "In 1839 Miss-

issippi emancipated women from tutelage in the matter of property."
NOTE : New Jersey Married Women's Act first appeared as P.L. 1852, p. 407.
14SHickey v. Morrissey, 50 Atl. 183 (NJ . 1901). An intestate was sur-

vived by a widow and son. The son executed a will leaving all his property to
his mother. He died a few days after leaving no descendants, brother or sister,
or his or her issue and no father. Plaintiff questions the capacity of the son to
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until the outbreak of the World War when a proviso was added
that if the intestate died "without leaving any person enum-
erated in the amended section six . . . capable of inheriting said
lands, tenements or hereditaments except a mother and not
leaving wife or husband, the same shall descend and go to the
said mother in fee simple . . . "146 This meant that the mother
had not only the life estate, but also a chance to inherit the fee.
Again it might be said that this and subsequent amendments
are in some way connected with the suffrage movement that
finally resulted in the adoption of the Nineteenth Amendment
to the United States Constitution.147 The next revision gave
the mother the entire fee if the intestate left no issue, brother
or sister or his or her issue, or father,148 unless it came to the
intestate ex parte paterna by descent, devise or gift, "in which
case it shall descend as if such person so seized had survived
his or her mother . . . " An attempt to reduce the mother's
possible interest to a life estate149 was soon replaced by an
amendment which provided that the mother should take the fee
unless the proviso was applicable.150

As might be expected the mother of an illegitimate has
been regarded with more favor than the father. The very first
legislation on inheritance from an illegitimate provided that
the mother should take if the intestate died without lawful
issue.151 Under the most recent amendment to this section the
mother can take only if the intestate died without issue and had
no legitimate or illegitimate brother or sister.152 In the case
where the intestate was an adopted child, it is probable that
the adopting mother rather than the real mother would satisfy
the wording of the adoption legislation for inheritance under
this section.153

execute an effective will claiming he was a minor at the time. Hence the
plaintiff claims the fee descends to her, a paternal aunt, subject to the mother's
life estate under §4 of the Descent Act. Held: Evidence sufficient to prove
incapacity of son to execute an effective will. The plaintiff paternal aunt takes
the fee subject to the life estate of the mother of the intestate.

146 P.L. 1913, p. 297, §4.
147 See II BEARD, supra note 47 at 562-565.
•"P.L. 1915, p. 62, §4.
P.L. 1917, p. 845, §4.
'P.L. 1918, p. 1012, §4.
P.L. 1877, p. 191, §1.
' P.L. 1930, p. 568, §13.
'Supra note 142.
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C. Other Ancestors.

The common law did not permit inheritance by ancestors
and hence when the father and mother are permitted to inherit,
their rights are statutory creations. Since there is no provision
for inheritance by grandparents, it has been held that they may
not take,134 and the language in the recent amendment to the
section providing for inheritance by and from an illegitimate
must be so construed.155 In part this section reads that "the
maternal grandfather and grandmother of said illegitimate
child, and the said illegitimate child . . . shall have the capacity
to take and inherit from each other real estate as heirs, under
the foregoing provisions of this act, in the same manner and to
the same extent as if said child or children had been born in
lawful wedlock . . . " In light of the common law rule, and
partial modification of it in the case of the father and the
mother, this language must be construed as permitting the
illegitimate child to inherit from his maternal grandparents,
but not vice versa.

IV. INHERITANCE BY BROTHERS AND SISTERS

OF THE HALF BLOOD

As the legislature was changing the common law in order
to permit inheritance by some ascendants,156 the possibility of
inheritance by brothers and sisters of the half blood was being
made more remote. The third provision of the post-revolu-
tionary legislation provided that brothers and sisters of the

154 Bray v. Taylor, 36 NJ.L. 415 (1872). Testator provided that widow
should have life estate in one-half and his daughter life estate in one-half the
lands in question. Then he provided that the daughter was to have the fee after
the death of her mother. Both survived testator. The daughter married, had
issue and died before 1855. The issue, a son, survived his mother and died
intestate before 1855. In 1855 the widow of the testator purported to convey
the fee to the plaintiff by warranty deed. On suit for breach of warranty of
title it was held for the plaintiff against his conveyor. The daughter was
given the fee subject to her mother's life estate and on the intestate death of
the daughter this fee descended to her son. On the son's death his grandmother
did not inherit the fee. The common law rule that inheritances do not ascend
has been modified to allow the father and to some extent the mother to inherit
from an intestate child, but it has not been modified to let in grandparents.

166 P.L. 1930, p. 568, §13.
15"COMP. STAT. (1910), p. 1919, §§ 3, 4.
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half blood should inherit if the intestate left neither a descen-
dant nor a brother or sister of the whole blood nor the issue of
such brother or sister.157 A preamble to this section was in-
serted as a means of restricting the inheritance to those brothers
and sisters of the half blood who had some of the blood of the
ancestor from whom the fee descended to the intestate. While
it was held that the maternal half brothers and sisters could
not take lands that came to the intestate by descent e$ parte
paterna/58 two decisions, which Chancellor Zabriskie159 de-
scribed as being contrary to the letter of the law, but in harmony
with its spirit in producing more equitable results/60 held that
lands may be inherited by maternal as well as paternal brothers
and sisters of the half blood when the intestate obtained such
lands ex parte paterna by gift161 or by devise.162 It is to be

157 Act of 1780, §3, passed May 24th.
168 Den ex dem. Lloyd and Fox v. Urison, 2 N.J.L. 212 (1807). Thomas II

inherited land from his father. His mother remarried and had issue and on the
death of her second husband remarried to a third and had issue. On the intestate
death of Thomas II unsurvived by issue, or a brother or sister of the whole
blood or his or her issue, the contest is between a paternal uncle and the half
sisters of the intestate. On ejectment it was held for the paternal uncle. The
statute which gives precedence to brothers and sisters of the half blood is con-
strued to mean, in this case, brothers and sisters by the same father, but by
different mothers. This construction tends to remedy the evil the statute was
aimed at since the lands one inherits should stay in the blood from which it
descended.

Den ex dem. Pierson v. Prince D'Hart, 3 N.J.L. 481 (1809). Stephen by
the will of his paternal grandfather was given the remainder of a fee subject to
a life estate. Stephen died intestate and was survived by a sister Mary who
inherited from him. On the intestate death of Mary the contest arises between
the issue of Mary's mother by second and third marriages and the paternal
cousins of Mary. On ejectment it was held for the defendant paternal cousins.
The statute (Section 3 of the 1780 Act) was intended to permit inheritance by
the half blood of the ancestor from which the estate comes. Since Mary held
by descent from Stephen who obtained it by testamentary devise from his paternal
grandfather, it is clear that only the half blood on the paternal side should be
allowed. In this case there are no brothers and sisters of the half blood on the
paternal side and the half blood who now claim are excluded. It follows that
the paternal cousins take.

158 See Fidler v. Higgins, infra note 174 at 153.
160 See Banta v. Demarest, supra note 133 at 434.
1W Arnold v. Den ex dem. Phoenix, 5 N.J.L. 862 (1818). Father conveyed

the land in question to daughter Mary as a gift. Mary died intestate survived
by a paternal half sister who is the lessor of the plaintiff and by maternal half-
brothers and sisters who are defendants. The claim of the plaintiff is that these
lands came ex parte paterna and hence the defendants are not entitled. The
defense is that these lands came to the intestate by purchase and not by descent.
Held: Judgment for the plaintiff reversed. This estate did not descend but
came by gift. Under the Act of May 24th, 1780, the half blood on both sides
share in the inheritance.
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noted that both these later decisions come after the section has
been amended to carry a proviso as to lands coming by "descent,
devise or gift of some one of his or her ancestors . . . "163

The 1817 amendment took the first step in making more
remote the possibility of inheritance by brothers and sisters of
the half blood. It provided that these half blood or their issue
could only inherit if the intestate left no descendant, no brother
or sister or descendant of such brother or sister, and no father.
Furthermore, a proviso was added restricting the right in the
case where the intestate obtained the lands by ''descent, devise
or gift of some one of his or her ancestors . . . " in which case
"all those not of the blood of such ancestors shall be excluded
from such inheritance . . . "164 This proviso confined the cases
of which Chancellor Zabriskie spoke to fact situations arising
under the 1780 section.

The final revision which was necessitated by the addition
of the section giving the mother a right to inherit made the
possibility of inheritance by brothers and sisters of the half
blood or their issue even more tenuous165 because it inserted the
mother ahead of this group in the line of those who could in-
herit. This revision carried the proviso appended in 1817.

Following this proviso, it has been held that the fee cannot
be inherited by the paternal brothers and sisters of the half
blood if said fee came to the intestate from a maternal ancestor

162 Den ex dent. Hance v. Knight, 11 N.J.L. 385 or 456 (1828). A testator
devised to executors giving them power of sale and instructed that the property
was to be divided equally between his widow and those of his three children
who should attain the age of twenty-one. Only one attained twenty-one. After
the testator's death his widow remarried having issue Hannah. Then the tes-
tator's remaining child died intestate. The executors, the "widow" of the
testator and her second husband, conveyed to a dummy who reconveyed. The
"widow" had title under this conveyance when she died. Her husband remar-
ried having issue Sarah. His will directed this land to go to Sarah and Hannah.
The plaintiffs, as lessees of Hannah, claim in ejectment as heirs of the testator's
widow and child. The defendants claim under the will of the second husband.
Held: The widow and the child that attained twenty-one each took a half inter-
est in the fee. The half sister of this child inherited his share to the exclusion
of her half sister Sarah. The conveyance to the dummy was valid as to the
widow's half interest. Hence this half is disposed of urder the will of the second
husband. Therefore the plaintiff's suit in ejectment is granted in one-half the fee.

188 P.L. 1816, p. 26, appearing in the more comprehensive act of P.L. 1817,
p. 10, §5. The latter act will henceforth be referred to rather than the former-

144 Supra note 163.
165 P.L. 1838, p. 85 as §2.
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by descent,166 unless these paternal half blood are of the blood
of the maternal ancestor from whom the estate descended as
well as of the half blood of the intestate.167

It is urged that since under section two of the Descent Act
an adopted child is permitted to inherit from the legitimate
children born to his adopting parents and since an illegitimate
child is allowed to inherit from the legitimate or illegitimate
children born to his mother, it is incongruous not to permit
brothers and sisters of the half blood to inherit from each other
under the same section. The cause for this distinction is readily
seen. When the mother and father were being given rights to
inherit from their children, neither an adopted child nor an
illegitimate child had a statutory right to inherit. Hence the
legislative choice in favor of parents as against brothers and
sisters of the half blood is readily understood as simply a
preference for one over the other. But when adopted and illegi-
timate children are being given rights under section two a dis-
tinction is being made that is unreasonable, but evidently not
apparent. The habit of putting the brothers and sisters of the
half blood behind the father and mother in the line of inheri-
tance continues though the content of prior sections is varied
by extraneous legislation. The case of a brother or sister of the
half blood is even stronger than that of the illegitimate since the

166 Eckel v. Brehm, 91 N.J.L. 658 (1917). Father had issue, G. Brehm, Jr.
by a first marriage and Katie Brehm by a second marriage. The property of
the second wife descended to Katie. After death of father, Katie died intestate.
Her half brother entered and a maternal aunt of Katie brings ejectment claim-
ing the half brother is not entitled since the land came to the intestate Katie
ex parte materna by descent. Held: For the plaintiff aunt. The half brother
of the intestate, not of the blood of the ancestor from whom the estate descended
does not take the estate to the exclusion of a maternal aunt of the intestate.

167 Den ex dem. Delaphaine v. Jones, 8 N.J.L. 340 or 419 (1826). N. Dela
phaine married Mary and had three children by her. She died. Then Mary's
father died and her share descended per stirpes to her three children. N. Dela-
phaine then married Mary's sister Lydia I who had taken from her father by
descent. Lydia I gave birth to Lydia II. Lydia I and N. Delaphaine died
before Lydia II. Lydia II died intestate, an infant. The plaintiffs in this
action are the half brothers and sisters of Lydia II being the issue of her aunt
Mary and her father. The defendants are an uncle and three aunts, the brother
and sisters of Lydia I and Mary. They are claiming the entire share which
descended to Lydia I and which descended to Lydia II. Held: For the plaintiff
half brothers and sisters. This land descends according to P.L. 1817, p. 10, §5.
The plaintiffs are of the blood of the ancestor since the ancestor was their aunt
and they are of the half blood of the one last seized since they have a common
father.
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former is lawfully born while the latter is not, yet the latter
has a much better chance to inherit than the former. Similarly,
the case of a brother or sister of the half blood is stronger than
that of the adopted child. The former has some blood of the
intestate while the latter probably has none. As soon as this
unreasonable distinction is called to the attention of the legis-
lature, more favorable treatment of brothers and sisters of the
half blood may be expected.

V. INHERITANCE BY COLLATERALS

In the first revision of the Descent Act we find the first
appearance of the section regulating the inheritance by colla-
terals.168 In part, the provision read that if the intestate died
"without leaving lawful issue, and without leaving a brother or
sister of the whole blood, or half blood, or the issue of such
brother or sister, and without leaving a father capable of inher-
iting by this a c t . . . " then the fee should " . . . go to the several
persons all of equal degree of consanguinity" to the intestate
unless the fee came to the intestate by "descent, devise or gift
of some one of his or her ancestors in which case all those not
of the blood of such ancestor shall be excluded from such inheri-
tance, if there be any person or persons in being, of the blood
of such ancestors, capable of inheriting . . . " the fee. The
amendment in 1838 was made necessary because of the legisla-
tion giving the mother a right to inherit before brothers and
sisters of the half blood and before collaterals.169 One change
was the correction necessitated by this new section on the rights
of the mother and the other a change in phraseology that made
for clarity in meaning.

The next amendment permitted collaterals of the half blood
to take and also provided that in case some collaterals were
excluded by the proviso then the collaterals whether of the
whole or half blood who could take under the proviso might
take even if they were of more remote degree than the colla-
terals who were excluded.170 Subsequent amendments were

198 P.L. 1817, p. 11, §§6, 7.
189 P.L. 1838, p. 86, §3.
170 P.L. 1905, p. 358, §6.
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probably intended to clarify the language of this section, but
added nothing of substantial importance to the discussion
here.171

There «are three methods of calculating degrees of con-
sanguinity172 and there seems to have been doubt in the minds
of some lawyers as to which method was to be used to calculate
for the purposes of this section. It was evidently a surprised
bar173 that read the opinion of Chancellor Zabriskie holding
that the common law method was to be used and hence repre-
sentation among collaterals was to be permitted.174 The deci-

171P.L. 1915, p. 62, §6; P.L. 1917, p. 845, §6.
1W2 BL. COMM. *224 ff.:

"The civil law regards consanguinity principally with respect to suc-
cessions, and therein very naturally considers only the person deceased,
to whom the relation is claimed; it therefore counts the degrees of kindred
according to the number of persons through whom the claim must be
derived from him; and makes not only his great-nephew but also his
first-cousin to be both related to him in the fourth degree; because there
are three persons between him and each of them. The canon law regards
consanguinity principally with a view to prevent incestuous marriages
between those who have a large portion of the same blood running in their
respective veins, and therefore looks up to the author of that blood, or
common ancestor, reckoning the degrees from him; so that the great-
nephew is related in the third canonical degree to the person proposed;
and the first cousin in the second, the former being distant three degrees
from the common ancestor (the father of the propositus) and therefore
deriving only one-fourth of his blood from the same fountain; the latter
and also the propositus himself, being each of them distant only two
degrees from the common ancestors (the grandfather of each), and
therefore having one-half of each of their bloods the same."
The common law method should need no explanation.
178 See Schenck v. Vail, 24 N.J.Eq. 538, 549 (1873). Intestate was survived

by collateral relatives only. They were more than one hundred first, second and
third cousins. The defendant first cousins filed demurrers which were overruled
and they appealed. Held: Reversed. The sixth section of the Descent Act
applies to this case. No representation is permitted among collaterals and hence
first cousins are preferred to those of more remote degree. The civil law system
is used to calculate degrees of consanguinity under section six. The canon law
method is not to be used nor is the common law method to be used.

Note: On page 549 appears a statement reflecting the surprise of the bar
on reading Fidler v. Higgins.

mFidler v. Higgins, 21 N.J.Eq. 138 (1870). Lands which had descended
to an infant were ordered sold to pay the debts of her deceased father. The
infant died intestate and survived by a mother, a paternal uncle and aunt and
by paternal cousins. The plaintiff was guardian of the infant and the defendant
executor. The bill was filed to determine the disposition of the funds remaining
after the debt had been paid. Held: The funds retain the character of realty
and descend as such. The cousins take per stirpes the share that would have
gone to their deceased parent—namely one-third. In determining descent of
realty the common law method of calculating consanguinity is to be used. This
method permits of representation among collaterals. The civil law method is


