PROBLEMS OF TRUST ADMINISTRATION IN
NEW JERSEYTY

PREFACE

The powers, duties, liabilities, privileges, rights and im-
munities of trustees have received careful attention within the
lagt two decades. Expansion of the use of the trus! foim has
been attended by problems of construction and adaptation which
are characteristic of any growing branch of the law. The result
of uncertainty has often had undesirable consequences from the
viewpoint of trustees and cestuis alike in the years since 1929.
The interest in exactly what course must be pursued by a trus-
tee in the proper discharge of his duties has consequently
heightened.

The authors have attempted in the following discussion to
summarize the chief problems which beset trustees and, analog-
ously, administrators and executors. The discussion will fol-
low as nearly as possible a temporal and functional scheme.
The duty of the fiduciary begins upon acceptance of the trust,
pursuant to the appointment by decedent, or by a court of com-
petent jurisdiction. What must he then do? Obviously, he has
to get possession of the corpus; then he has to insure, to defend
suits, and to pay taxes. Next he must invest; subsequently, he
must distribute, and finally he must account, whereupon he will
be paid.

A thorough investigation of the New Jersey cases has been
made. The reports until quite recently are meagre, consisting
often of a syllabus with a skeleton statement of the facts. The
Court of Errors and Appeals has passed upon trust questions
relatively infrequently and certain of the statements by the
Vice-Chancellors and Vice-Ordinaries must therefore be taken
to be law in the state. The cases and discussions of Professor
Powell comprising chapters 30 to 32 of his “Cases and Materials
in the Law of Trusts and Estates”* have been invaluable in the
ensuing analyses.

*West Publishing Co., St. Paul, 1933.
4 This is the first part of an article; remaining portion will appear in the
next issue.
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SeorioNn I. FORMAL REQUIREMENTS

A. Acceptance and Appointment.

Temporally, the duties of a trustee! commenee with his
acceptance of the trust.? Acceptance may be in pais as well as
by formal act and where a trust officer received documents from
decedent’s brother and gave the following receipt: “above-listed
items are received as part of (deceased’s) estate,” it was held
that the trust company had accepted.®* So also, a formal defect
in an appointment does not affect trustees’ rights as against
third persons.*

B. Security.

Generally trustees® do not have to post a bond.® But the
contrary is true of foreign executors.” The Statute® was held,
however, not to apply to foreign trustees (as distinguished from
executors) where it was shown that the trustee was of high
repute. In this case the trustee was required to file an irrevoc-
able power of attorney with the Attorney General permitting
him to accept service for it in any process concerning the estate.?
A court may, however, require security upon a showing by an
interested party that the property is “unsafe, insecure, or in
danger of being wasted”.!°

* “Trustee” is used in this essay so as to include executors and administrators
unless otherwise indicated.

P “Trust” is used to include the transaction or transactions giving rise to
the privileges, powers, rights, duties, liabilities, and immunities of the above-
mentioned fiduciaries.

Donnelly v. Slaughter, 114 N.J.Eq. 302, 168 Atl. 762 (1933); see also
Romaine v. Hendrickson’s Ex'rs, 27 N.J.Eq. 162, aff. 28 N.J.Eq. 275 (1876)
(Joining co-trustee in giving notice of sale of trust property held to constitute
acceptance.)

*Budd v. Hiler, 27 N.J.L. 43 (1858).

® Administrators are required, however, to give security. C.S. (1910), p.
3828, §45.

*C.S. (1910) §51, p. 3829; §140 and 141, p. 3868.

" See supra note 6.

8 See supra note 6.

® Price v. United Hebrew Charities, 3 N.J.Misc. 706, 129 Atl, 712 (1925).

* See supra note 6, §140. The same procedure governs petitions for addi-
tional security where an interested party shows the original security is inadequate.
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Suection 1I. PRELIMINARY FUNCTIONS

A. Securing the Res.

Having complied with the formal requirements and entered
a bona fide trust relationship, there follows a duty to reduce the
estate, which forms the subject matter of the trust, to posses-
sion without any promptings by the cestuis.® It is irrelevant
in what capacity the trustee purports to take custody of funds
properly a part of the res.’?

B. Duty to Insure.

There is an unqualified duty on the part of a trustee to
insure the trust res whether or not testator or intestate in like
position insured.’® In case of failure to insure the trustee is
chargeable with the value of the property destroyed.'*

C. Duty to Pay Transfer and Inheritance Tax.

Trustee is under a duty to pay transfer and inheritance
taxes and is personally liable for failure to do so though he has
distributed the assets and has made a final acecounting.® More-
over this duty is one of the conditions of an administrator’s
bond.*® ' '

D. ILiatigation Affecting Trust Res.

The trustee has, of course, the power, in preserving and
executing the trust, to engage in litigation and to use the pro-
cess of the courts. In such case he is said to represent the
cestuis.”” And he is a necessary party in litigation affecting
the enforcement or execution of the trust.®

The various duties thus far mentioned and those which are
to be discussed naturally involve the fact that the trustee may

" Speakman v. Tatem, 48 N.J.Eq. 136, 21 Atl. 466 (1891), aff. per curiam
in 50 N.J.Eq. 484, 27 Atl. 636. The same rule applies to failure to collect inter-
est payments on a mortgage, Backes v. Crane, 87 N.J.Eq. 229, 100 Atl. 900 (1917).

® Allen v. Allen, 88 N.J.Eq. 575 103 Atl. 169 (1918); In 7e Oliver, 3
N.J.Misc. 453 (1925), 129 Atl. 424. (Proceeds of insurance policy paid to admin-
istrator as a relative under a “facility of payment” clause.)

®In re Ramsey’s Estate, 66 Atl. 410 (Prerog. Ct. 1907).

* Ibid. p. 411,

:‘ Martin v. Underhill, 115 N.J.Eq. 526 (Prerog. Ct. 1934).

® [bid.

¥ Bogert, TrUsTS, p. 317 (1921).

 See 65 Corpus Juris, p. 1032, note 40.
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have to go to the courts in order to perform them. His duty
to sue is, therefore, to be considered as one means which he may
have to utilize in the proper execution of the functions of his
office. New Jersey courts have recognized this in the first place,
in allowing him to bring possessory!® and personal actions.2®

In connection with this power to sue, the courts have stated
that he may,* and indeed that he has the duty®? in many cir-
cumstances to employ skilled counsel.

SectioN III. PowgR or TRUSTEE TO CHANGE ForM oF REs
A. Power of Sale.
1. Fapress.

The trust instrument generally speaking must be rigidly
complied with. Where we find express language conferring a
power of sale upon a trustee, courts encounter little difficulty.®®
Moreover, such explicit anthorization devolves upon a substi-
tuted trustee®* and survives in spite of partial invalidity of a
testamentary disposition.®® If the express power is limited by
a requirement that the equitable life tenant concur in its exer-
cise and such life tenant dies, the power continues unqualified
for the duration of the trust.?®

An express power of sale may be limited (a) by the ex-
pressed intent of the testator, (b) by implication from the in-
strument and surrounding circumstances, (¢) by a change in
circumstances subsequent to testator’s death, (d) and also by
rules of law such as the rule against perpetuities.

® Keneaster v. Erb, 83 N.J.Eq. 206, 89 Atl, 995 (1916).

® Stevens v. Burch, 54 N.J.Eq. 59, 33 Atl. 293 (1895); see also In re Corn
Exchange Bank, 109 N.J.Eq. 169, 156 Atl. 455 (1931) (power to move for
receivership of corporation in which trust had stock) ; In re Braunstein, 112
N.J.Eq. 315, 164 Atl. 431 (1933) (power of administrator pendente lite to com-
promlse clalm)

%Iy re Starr, 103 Atl. 392 (1918); In re Dreiers Estate, infra note 270 at
p. 619; Babbitt v, Fidelity Union Trust Co infra note 90 at p. 753.

% ,nd he will be entitled to obtain skilled services of experts where neces-
sary and advisable * * * and would probably be censurable and perhaps per-
sonally liable if he failed to do so.” Hagedorn v. Arens, infra note 193.

# Albright v. Taylor, 139 Atl. 711 (1928); Brinzel v. Q’Toole, 103 N.J.Eq.
339, 143 Atl, 361 (E.&A. 1928); Magil v. Kirkpatrick, 92 N.J.Eq. 386, 112 Atl.
725 (1921).

# (.S, 1910, 2261, §10; Magil v. Kirkpatrick, suprg note 23,

» Murphy v. Mornsey & Walker, 99 N.J.Eq. 238, 132 Atl, 206 (1926).

® Nelson v. American Trust Co,, 104 N.J.Eq. 594 146 Atl. 460 (1929).
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(a) Thus, specific performance of a contract to sell land
executed three years after testator’s death where the will em-
powered the trustee to sell only after the expiration of five years,
was denied.?”

(b) In the case of Doyle v. Blake®® a sole devisee and lega-
tee successfully maintained a bill to secure the land in specie
and to restrain the sale thereof by an executor.?®* The same rule
was held to apply where a trust with an imperative power of
sale was created and the proceeds were directed to be paid to
cestuis.®® But where an equitable life tenant objects to sale by
trustee of trust property, her objection in absence of fraud or
bad faith on part of trustee will not prevail® since other
equitable interests may be prejudiced.

(e) “If a power is given to a trustee, it is obviously given
to him for the purpose of enabling him to carry out the duties
imposed upon him by the will and for no other purpose.”’®
Hence in the case of a trust for the education and maintenance
of a minor, her death prior to the termination of the minority
extinguishes the power.?® But the birth of a posthumous child
only disturbs a power so far as is necessary to assure it a proper
share in the estate.*

2. Implied.

In the absence of express provision courts have neverthe-
less found, by implication from other language or other direc-
tions in the instrument, a power in the trustee to sell. This is
done typically when from the entire will it appears evident that
the duties of the trustee require conversion.®® The cases may,
for convenience, be aligned into five type sitnations though of

7 Qak Investment Corporation v. Martin, 107 N.J.Eq. 123, 151 Atl, 874
(1930) ; see also McKiernan v. McKiernan, 74 Atl, 289 (1909).

#77 N.J.Eq. 142 (1910),

® The petitioner proferred security that the administration and funeral ex-
penses would be taken care of,

® Camden Safe Deposit & Trust Co. v. Guerin, 87 N.J.Eq. 72, 79 and 80,
99 Atl. 105 (1917).

* Browning v. Stiles, 65 Atl. 457 (1906).

:Foley v. Devine, 95 N.J.Eq. 473, 123 Atl. 248 (1924), per Buchanan, V.C.

Ibid.
* Pashkow v. Frankel, 101 N.J.Eq. 510, 139 Atl. 56 (1927).
#®Lindley v. O'Reilly, 50 N.J.L. 636, 649 (1888).
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course we may find in any given litigation varying combina-
tions thereof.

(a) To remedy a manifest oversight. Thus where a testa-
tor appoints an executor and thereafter appoints an adminis-
trator, directing the latter to divide the property remaining
after payment of a specific legacy, the court found an implied
power of sale in the executor, saying that the naming of an
administrator would have no significance were a contrary in-
terpretation followed.?® Similarly, where the testator directs
that “so much of the share of said cestui as shall be reduced to
personalty” is to be turned over to any good trust company ;%
and where testator directed the trustee to consult with the ces-
tuis regarding the advisability of selling property.®®

(b) From a direction to use the corpus for the benefit of
the life beneficiary. Obviously where the trustee is directed “to
apply the income together with so much of the principal thereof
as my said trustees . . . see fit for support, maintenance, and
education of my . . . niece, Eleanor . . . until (she) shall . ..
reach 21,73 the power of sale is implied from the privileged
power to use the corpus.*

(¢) From a direction to invest and reinvest. The earlier
cases* said that the direction to invest and reinvest would
ground an implication only as to personalty. But in Girard
Trust Co. v. Cheeseman®? the court extended the doctrine to
include estates consisting of both personalty and realty. A
fortiori where the trustee was given the right “from time to
time as often as it becomes necessary to change the invest-
ment”.*3

(d) From a direction to divide. A suggested rationale for
this line of cases appears to be grounded in the injustice which

% Sturm v. Hackensack Trust Co., 106 N.J.Eq. 308, 148 Atl. 917 (1930).

¥ Wright v. Keasbey, 87 N.J.Eq. 51, 100 Atl. 172 (1917) ; see also Bressman
v. Retsky, 96 N.J.Eq. 222, 124 Atl. 529 (1924) where in a holographic will the
testator directed the executor life tenant to divide as much of the realty as
remained unexpended.

* Haggerty v. Lanterman, 30 N.J.Eq. 37 (1878).

® Baer v. Booz, 96 N.J.LEq. 535, 125 Atl. 567 (1924).

“ Accord, Vrooman v. Virgil, 81 N.J.Eq. 301, 88 Atl. 372 (1913).

“ Chandler v. Thompson, 62 N.J.Eq. 723 (1900).

293 N.J.Eq. 266, 115 Atl. 745 (1921).

% Moore v. Wears, 87 N.J.Eq. 459, 100 Atl, 563 (1917).
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may well result from a division of realty in specie. But where
there is also personalty it would seem that the injustice could
be remedied by varying the monetary distribution.**

A more cogent explanation can be found in two factors,
namely, the added convenience to the fiduciary and the judicial
policy favoring freedom from restraints on the fact of alien-
ability.

The power of sale was implied where the direction was “to
divide equally”;* “to divide in equal shares”;*® or merely “to
divide”.*" And it seems to have been found whether the neces-
sary number of shares were many or few. Thus on the one
hand, in Smith v. Mooney*® some of the shares would have been
as small as 1/72 of the whole, while on the other hand in Wood
v. Lembcke®® there were only six shares and in Varich v. Smith*
but five shares. It would appear, therefore, that the decision in
Dreir v. Senger®™ is out of line unless the learned Vice-Chan-
cellor relied on the language “to divide into five equal parts as
nearly as may be” as indicating that the implication, if made
here, would not be in accord with expressed intent.

3. Implications made despite express language to the con-
trary.

In the exercise of its general equitable powers, where there
has been a change in circumstances subsequent to the creation
of the trust such as to endanger the beneficial interests under
the trust if the manifest intent of the testator were carried out,
a court will decree a sale. So in the case of Price v. Lang® the
fact that for three years a cheap jewelry business, shares in
which comprised the subject matter of the trust, had earned no
profits, because of a general business depression, the loss of
testator’s services and the uncertainty owing to the World War,

“Dreir v. Senger, 3 N.J.Misc. 769, 130 Atl. 5 (1925).

* Belcher v. Belcher, 38 N.J.Eq. 126 (1884); Smith v. Mooney, 5 N.J.Misc.
1087, 139 Atl. 513 (1927).

“Varich v. Smith, 69 N.J.Eq. 505, 61 Atl. 151 (1903).

“Wood v. Lembcke, 72 N.J.Eq. 651, 66 Atl. 903 (1907); Casselman v.
McCooley, 73 N.J.Eq. 253, 67 Atl. 706 (1907).

“ Supra note 45,

® Supra note 47.

“ Supra note 46,

 Supra note 44.

87 N.J.Eq. 578, 101 Atl, 195 (1917).
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was held to be enough to allow a deviation from the express
direction to retain.’

4. Analogous functions of pledging, mortgaging and ex-
changing.

(a) Privilege to pledge assets of the estate. As against a
pledgee with notice, it has been held that an attempted pledge
of a mortgage to secure a loan, the greater part of which was
not applied to the use of the estate, was ineffective.”® While the
court broadly stated that no power to pledge existed, there
followed dictum that a bona fide pledgee would have been pro-
tected.’®

(b) Power to mortgage. Ordinarily a trustee cannot mort-
gage the trust®® unless power to do so is expressly given him by
the trust deed,” or an intent to confer the power can be implied
from its terms and the circumstances surrounding the trust.’

Though an express power be conferred, it will be strictly
construed as to the purpose for which it may be exercised. Thus
where the power could be exercised if the property could not be
sold advantageously and could only be exercised to raise funds
to keep up or repair the property, it was said that no power to
mortgage existed if there was a ready market for the property
and it was held that the trustee could not mortgage to pay off
indebtedness created by testator.5®

Although the authors have been unable to find a contro-
versy in New Jersey in which the court implied a power to
mortgage, it is believed that the holding®® of the court in a
foreign jurisdiction illustrates the rationale with which a New
Jersey dictum is in accord.®’ There, upon the trustee’s demon-

1 T)See also, Matter of Pulitzer’s Estate, 139 N.Y.Misc. 575, 249 N.Y.S. &7
(1931).
* Goodell v. Monroe, 87 N.J.Eq. 328, 100 Atl. 238 (E.&A. 1917) rev’g 86
N.J.LEq. 18, 97 Atl. 152,

® Ibid. 336 (per Trenchard, J.).

“See 63 AL.R. 795 (1929).

¥ Mulford v. Mulford, 42 N.J.Eq. 68, 6 Atl. 609 (1886).

® Schulting v. Schulting, 41 N.J.Eq. 130, 3 Atl. 526 (1886) (refusing to
make the implication).

® Mulford v. Mulford, supre note 57,
705 °‘;§7€rgusson v. Fergusson, 148 Ark. 290, 229 S.W. 738 (1921); see 63 A.L.R.
95, 797.

® Schulting v. Schulting, supre note 58.
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strating the necessity of funds for cultivation and maintenance
of the farm, and the danger to the property if the funds were
not forthcoming, the court made the implication.

(¢) Power of exchange. New Jersey is in accord with the
general rule®? that the grant of a power of sale does not confer
upon trustee the power to exchange.®
B. Investment by trustee.

1. Introduction.

Any fiduciary entrusted with the management of funds
coming into his hands is under a duty to invest them.** Such
investment must be made within a reasonable time.®

The investment of trust funds presents a conflict of interest
between those presently entitled to the income and those to
whom the corpus will ultimately go. The former group seek as
high a yield as possible; the latter are primarily interested im
safety. It is the function of a trustee to strike a balance be-
tween the two with a view also to facility and convenience in
management. As Holgate® says, the ideal investment should
have the following characteristics:

(1) Security of principal, (2) stability of income, (3)
marketability, (4) value as collateral, (5) tax exemption, (6)
exemption from care, (7) acceptable duration, (8) acceptable
denomination, (9) potential appreciation.

At best, a trustee can only strive for a compromise of all of
these elements.®”

2. Permissible investments.

The common law rule restricted investments by trustees to
public funds.®® Early New Jersey cases relaxed the rules so as
to include landed security in view of the scarcity of public

263 AL.R. 1004 (1929).

* Tzeses v. Green, 105 N.J.Eq. 12, 146 Atl. 593 (1928).

* McKnight's Ex'rs v. Walsh, 23 N.J.Eq. 136, aff'd 24 N.J.Eq. 478 (1872),
of. C.S. 1910, p. 3863, §136.

% Backes v. Crane, supra note 11. He is liable for interest if he fails.

“TypE oF INVESTMENT WHicH Suourp Be Usep ror Trust Funbps, 41
T.C.M., 177 (1925), cited Powell, op. cit. II, p. 603,

" See also Wright, Measure of Trustee’s Liability For Improper Investmenis,
80 U. or Pa. L. Rrv. 1105, 6.

® Gray v. Fox, 1 N.J.Eq. 259 (1831) at p. 265.






