
INTESTATE SUCCESSION TO LAND IN
NEW JERSEY*

Mr. Justice Holmes has said that in the law of real prop-
erty "a page of history is worth a volume of logic". Had he
confined this epigram to the law of intestate succession to land,
he might well have balanced "a few lines" of history with "'a
volume of logic".

Through the centuries since William the Conqueror, the
law of land has responded to contemporaneous social, political
and economic forces, though its response may not have been as
conscious as it is today, due to the fact that judicial rather than
statutory innovations were more frequent. This adjustment of
the law to social needs is not perfect, nor is it accomplished the
moment the need is felt. There is, rather, a social lag between
the social need and the measure that the law fashions in order
to adjust itself to it. Hence we find that while the feudal cul-
ture pattern of England was disintegrating, the law of intestate
succession to land, which had been moulded to meet feudal re-
quirements, was as yet unchanged. Before any reflection of
more modern needs was visible, Blackstone epitomized this
feudal law on intestate succession to land in seven canons of
descent.1

It is on this foundation that the modern law in this field
*2 BL. COMM. *208-*234.

I. Inheritances shall lineally descend to the issue of the person who last
died actually seized, in infinitum; but shall never lineally ascend.

II. The male issue shall be admitted before the female.
III. When there are two or more males, in equal degree, the eldest only

shall inherit, but the females all together.
IV. The lineal descendants, in infinitum, of any person deceased shall

represent their ancestor: that is, shall stand in the same place as
the person himself would have done, had he been living.

V. On failure of lineal descendants, or issue, of the person last seized,
the inheritance shall descend to the blood of the first purchaser;
subject to the three preceding rules.

VI. The collateral heir of the person last seized must be his next col-
lateral kinsman, of the whole blood.

VII. In collateral inheritances the male stocks shall be preferred to the
female; (that is, kindred derived from the blood of the male
ancestors shall be admitted before those from the blood of the
female)—unless where the land have, in fact, descended from a
female.

* This is the first part of an article; remaining portion will appear in the
next issue.
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has been built, but the progeny does not completely resemble
the ancestor, though its parentage cannot escape recognition.
Confining our attentions to the State of New Jersey, let us see
how this body of law, as Blackstone knew it, has adapted and
adjusted itself to the needs of society in a changing cultural
environment.

I. INHERITANCE BY DESCENDANTS

A. Requirement that the intestate be seized in fee
simple in his or her own right.*

In New Jersey intestate succession to land is regulated by
the Descent Act,2 its first section on inheritance by descendants
beginning as follows: "That when any person shall die seized
of any lands, tenements or hereditaments in his or her own
right in fee simple without devising the same in due form of
law . . . "3 This language, clearly applicable to the usual situa-
tion where the intestate was seized in fee simple absolute, has
also been held to govern the descent of reversions on the com-
mon law theory which treats a reversion as the continuation of
the fee in the reversioner.4 Since the doctrine of equitable con-
version causes land converted by its operation to descend as
personalty, the situations without the scope of its operation
must be distinguished; for they, too, may satisfy this require-

2COMP. STAT. (1910) p. 1917 ff.
3COMP. STAT. (1910) p. 1917, §1.
4 See Den ex dem. Holcomb v. Lake, 25 N.J.L. 605, 614 (1855). There was

a devise in fee tail to the son of the testator with proviso that if said son died
before attaining twenty-one or without issue, then the property was to go over
to the other children of the testator in equal shares. The testator died in 1784
and his son died in 1851 never having had lawful issue. The son devised his
property to his illegitimate children and they hold the premises. The plaintiff
is one of the grandchildren of the testator (all his children being dead) and
brings this action claiming under the gift over in default of issue. Held: For
the defendant in ejectment; affirmed. The son never had lawful issue but did
live to be more than twenty-one. Therefore the gift over did not take effect
since it was only to take effect if the son died under twenty-one and without
issue. The estate reverted to the testator and descended according to section
one of the Descent Act of 1780. The plaintiff would be entitled to a per stirpes
share of one-fourth due his mother and the issue of plaintiff's aunt are also
entitled to a fourth. The son effectively devised one-half that descended to him.
(The reason for holding for the defendant is that the plaintiff brought his action
for more than he was entitled to.)

• The discussion herein is applicable to the entire act, but does not cover
Estates Tail or Life Estates pur autre vie.
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ment of seizin. Where a testator imperatively directs that his
lands be sold, then these lands are equitably converted into per-
sonalty as of the date of his death and if he is partially intestate
this balance will descend as personalty,5 but if a sale is merely
authorized, then the property remains realty until actual sale
occurs and hence a legacy will descend as realty if a devisee,
who survived the testator, dies intestate before the sale,6 dower
and curtesy of a spouse of such devisee attaching,7 though the
estate of a widow will be awarded the computed value of her
dower interest only if she survived the actual conversion of the
property.8 However, where a court orders that a fee be sold to

5 Hand y. Marcy, 28 NJ.Eq. 59 (1877). Testator provided that wife could
have a specific legacy if she elected to take it in lieu of dower. Then he pro-
vided that if she made this election the other property was to be sold. One
residuary legatee (one of three residuary legatees to take as tenants in com-
mon) died in the lifetime of the testator. On the election by the widow the
executors sold and now ask for construction of the will as to the legacy of the
deceased legatee. Held: The legacy lapsed and the decedent died partially
intestate. Since the order to sell was imperative, the property became person-
alty on the death of the testator. As such it descends under the Statute of
Distributions.

"Albright v. Van Voorhis, 104 Atl. 27 (1918). Testator devised to wife
for life and remainder to children or their legal representatives. In clause six
of his will he provided that one parcel of land should not be sold until at leasi
six years after his death, but the will called for conversion of all his property
into personalty (with exception of this one restriction) as soon as it could be
favorably done. One son died intestate within the six year period and thirty-
four years later a daughter died intestate. On bill to construe it was held that
since the remainders vested immediately, the heirs at law of the son were
entitled on his intestate death, since his death occurred before the six year
period elapsed. Since the widow died ten years before the daughter and since
the sales were completed before the daughter's death, her share descends as
personalty on her intestate death.

7 Skinner v. Boyd, 98 NJ.Eq. 55, aff. 100 NJ.Eq. 355 (1925). Testator's
will provided for vesting of equitable remainders in nephews and nieces, subject
to complete defeasance on their death before his widow. It further provided that
the trustees be empowered to sell after the decease of his widow. On construc-
tion of the will after the death of the widow it was held that the wives of
nephews and the husbands of nieces who survived the widow were entitled to
dower and curtesy interests since there was a period between the widow's death
and the sale by the trustees during which the nephews and nieces were seized
of land. The power of sale was not imperative, but for the convenience of the
estate and for purposes of the will.

8C/. Mulford v. Hiers, 13 NJ.Eq. 13, 15 (1860). On partition of the lands
of a decedent the widow consented to accept the computed value of her dower
and since it was impossible to partition without great prejudice a sale was
ordered. One parcel was sold before her death and one after her death, but
there was no distribution before her death. Her stepchildren claim a share of
the funds from both sales while her own children claim funds as part of estate
of their mother. Held: In the case where the land was sold before her death
the computed value of her dower is part of her estate and descends to her
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satisfy the debts of a decedent,9 or where a testator empowers
his executor to sell lands to pay legacies,10 there is a conversion
only to the extent necessary to effectuate the purpose and the
balance descends as realty.

As to the requirement that it be fee simple "in his or her
own right" doubt might be raised as to the applicability of the
act to a passive trust held by another to the use of the intestate.
Since the Statute of Uses would execute such a trust, the intes-
tate would most likely be held to have satisfied this portion of
the language. In connection with active trusts several prob-
lems arise. When a sole trustee dies intestate the legal title
does not descend under this act,11 and the eldest son takes as at

heirs (the court uses the word "heirs") but in the case where it was sold after
her death her dower was extinguished by her death and hence the funds of this
sale descend as if she had predeceased her husband.

•Lerch v. Oberly, 18 N.J.Eq. 575 (1867). O. Oberly died intestate seized
of lands, leaving a widow and one child, an infant of three weeks. The court
ordered that the lands be sold to pay his debts and more was sold than was
necessary for this purpose. Part was invested to take care of the widow's
dower and the rest was given to the infant's guardian. The infant died leaving
three paternal uncles, a cousin representing a deceased paternal aunt, her
mother (who inherited for life) and her three maternal half brothers and sisters.
The plaintiffs (uncles and cousin) claim as heirs while the defendants (mother
and half blood) claim as next of kin. Procedure was that the next of kin sued
the administrator for the money and the heirs brought this bill to enjoin the
suit: Held: Bill granted and affirmed on appeal. This money retained its
character as realty since it was converted by order of the court and it descends
as realty. No decision as to the rights of the various parties plaintiff.

"Moore v. Robbins, 53 N.J.Eq. 137 (1894). Testator directed payment
of his debts, ordered the sale of realty within one year after his death or as
soon as the executors deem it wise, then provides for legacies of $116,300, a
watch, and a devise of a specific plot of land. All his realty was sold for about
$15,000 (except the plot that was devised specifically). All the legacies were
paid and $63,000 remained. The heirs claim as do the next of kin. Held: For
the next of kin (nephews and nieces). On appeal it was reversed for the
heirs (children of deceased nephew who take per stirpes under section 2 of the
Descent Act). A conversion directed for purposes of a testament will be held
a conversion to the extent necessary to realize said purposes. There was suffi-
cient personalty here (which is primarily liable for legacies) to take care of
the legacies and so the land sold was not equitably converted at all.

"Wills v. Cooper, 25 NJ.L. 137 (1855). Conveyance to B. Cooper and
wife in trust for their children., Husband survived wife and died testate in
1835. His eldest son conveyed to the predecessors of the defendant in 1849
after a judgment had been procured against him (the son) in 1838 and under
which the land had been sold to the predecessors of the plaintiff. The plaintiff
claims to have bought an undivided one-third which was devised by the father
to the son by the residuary clause of his will. Held: For the plaintiff. The
father could not devise the trust estate and hence legal title descended to the
eldest son as trustee until the youngest was twenty-one (1844). His third
legal and equitable estates merged and hence could be sold. At page 161 "It
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common law. When one of joint trustees dies intestate, the re-
maining trustees hold as survivors.12

B. Requirement that the children be lawful.

This section has always contained the phrase "lawful chil-
dren".13 It would seem that only legitimate issue would be
meant, including of course, posthumous children.14 At first,
this was undoubtedly the case. From colonial days such a child
could not be barred because he or his ancestor was an English
alien,15 or later, because of the general alienism of the ances-
tor,16 or of the child.17 Only recently has this phrase, "lawful
issue," been made to cover, to some extent, adopted and illegiti-
mate children.

During the nineteenth century an acute situation was
developing with regard to the infant dependents of the state.
While care was costly, the inefficiency was gross.18 Therefore,
as a measure of enlightened selfishness, perhaps, we find the
enactment of the first adoption statute in 1877.19 It encour-
aged the removal of infants from state supported institutions
while aiming to obtain better care and training. This would
reduce the cost to the state and it probably would be more effi-
cient than the state institutions. The humanitarian movement
might well be the stimulus of the desire of persons to adopt
children,20 together with the natural desire of a childless couple
to have and bring them up. At any rate, the state provided a
legal means of adoption.

The attitude of the courts in construing this legislation has

descended to Ralph, as the eldest son, according to the law of primogeniture,
our statute of descents not applying to naked trust estates * * *."

See Preamble: COMP. STAT. (1910) p. 5667.
12COMP. STAT. (1910) p. 5667, §1.
"Stat. of 1780; P.L. 1817; P.L. 1931, §1.
"COMP. STAT. (1910) p. 1921, §7.
"ALLISON: ACTS OF GENERAL ASSEMBLY, 1702-76, p. 378. Chap. DLXVII

passed A.D. 1772. This was probably received under the reception section,
Article XXII of the Constitution of the State of New Jersey passed July 2,1776.

16 COMP. STAT. (1910) p. 1922, §12.
"COMP. STAT. (1910) p. 39, §3.
18 See I GILLEN, POVERTY AND DEPENDENCE, 341 ff, 359 (1921).
19 P.L. 1877, p. 123.
10 See I CARMAN, SOCIAL AND ECONOMIC HISTORY OF THE UNITED STATES,

p. 188 (1930). See I GILLEN, supra, note 18, Chap. 21, 22.
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ranged from relative liberality21 to common law conservatism.22

The former courts have stressed the spirit of the legislation in
their attempts to apply it as broadly as possible while the latter
cling to the precise letter of the law. This divergence in atti-
tude has resulted in holdings that seem to be objectively recon-
cilable only on their different fact situations or on the possible

21 In re Book, 90 NJ.Eq. 549 (1919). Fredrick adopted in 1908 in New
Jersey. His adopting mother died in 1911 and his adopting parent remarried.
Three years after second marriage father executed his "will". His second wife
was enceinte with child when he died in 1917. The will leaves certain personal
property to Fredrick and realty to the second wife. As to residue, two-thirds
to wife and one^third in trust for Fredrick until he attains age of twenty-five,
at which time he is to receive corpus provided he retain his adopted name.
Fredrick files caveat claiming will is void under COMP. STAT. 1910 p. 5865, §20.
Held: Claim denied. Fredrick cannot in one breath say he is not issue of his
adopting parent and in the next breath claim as a child of the testator. The
adoption law makes an adopted child equal to a natural child for purposes of
real and personal property inheritance. An adopted child is within the meaning

4 of "child" in the wills act and so the will is valid. The statutes as to adoption
give rights under the statute of wills, descents and distribution, as if the adopted
child were born in wedlock. The words "child, children, or issue" in these
statutes must be construed to include adopted children.

Haver v. Herder, 96 NJ.Eq. 544 (1924). Will drawn 1899 leaving life
estate to son George, and if George "should leave any legal heirs" the remainder
to them in fee; otherwise to the testator's other children in fee. Testator died
1909. George survived his father and died survived by daughter adopted in
New Jersey in 1911. The heirs of the testator's other children claim that this
adopted daughter is not a "legal heir" within the meaning of the will. Held:
For the adopted daughter. The will was drawn after the enactment of adoption
legislation.

"Where a testator by a will executed and probated during the existence of
our statute as to adoption, devises property to a class designated as 'heirs',
'lawful heirs' or 'legal heirs' he must be deemed, in the absence of evidence to
the contrary elsewhere in the will or surrounding circumstances, to have intended
to include within such class children adopted pursuant to such statute, as well
as natural born children or grandchildren * * *." This is the spirit of legis-
lation and of the policy laid down in the Book case.

In re Finkenzeller, 105 NJ.Eq. 44, off. 107 NJ.Eq. 180 (1929). Child
adopted in New York in 1920 while adopting parents were residents of New
Jersey. The adopting mother died in 1926 survived by her husband and the
child. There was a partial intestacy as to personalty and the question arises
as to the rights of the adopted child. The child brings this action to compel
her father to file an inventory. He denies the necessity by claiming she was
not adopted in New Jersey. Held: Order to file an inventory. There is no
case denying the right of a child adopted in New York to take by inheritance
from the adopting parents, personal property having its situs in New Jersey.
A child adopted in New York has the same rights as a lawful child so far as
personal property of the adopting parent is concerned.

22Fry v. Nielson, 99 NJ.Eq. 135 (1926). Child adopted in New York and
question arises whether he can inherit land in New Jersey. Held: He cannot
inherit. The common law rules of descent apply in New Jersey except where
modified by statute. The statutes begin to regulate when the intestate leaves
"two or more lawful children" (COMP. STAT. 1910 p. 1917, §1). Therefore an
only child inherits by the common law. The adoption statute (P.L. 1902, p. 259)
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choice of alternatives which the court faced in the particular
case.

We therefore find that while a child formally adopted in
New Jersey has been held within the term "legal heirs" by a
court concerned with the broad policy of the legislation while
construing a testament,23 he is not within the term "children"
when used by a grantor,24 or a testator,25 though the one that
used the language was a stranger to the adoption in each case.
Similarly, the adopted child is within the meaning of the word
"issue" when a statute is being liberally construed,26 but not
when a will containing a testamentary devise to the adopting
parent or "his issue" is being construed, the adoption being
foreign.27

An early decision to the effect that the adopting parent is
not the next of kin of the adopted child since the statute did not

gives rights to children to inherit only when they are adopted under its pro-
visions. A child adopted in a foreign state does not obtain the rights granted
in the statute. The right of an adopted child is in derogation of the common
law and must be construed strictly and hence one not adopted in New Jersey
cannot inherit New Jersey land.

23 Haver v. Herder, supra, note 21.
24Ahlemeyer v. Miller, 102 N.J.L. 54 (1925). Conveyance in 1891 to Miller

and wife for life, then to survivor for life, remainder to their children. In
default of children then one-half to heirs of husband and one-half to heirs of
wife. In 1895 they adopted John in New Jersey. The survivor of the husband
and wife died in 1922 (the wife) survived by her brother. John is in posses-
sion claiming under the adoption statute as child and only heir. He claims
under Descent Act and under the rule in Shelley's Case and under Adoption
Statute. Held: On ejectment brought by the wife's brother that the adopted
child has no title. A limitation in a deed or will to a child or children is not
deemed to include an adopted child, where the grantor or testator is a stranger
to the adoption. The adoption statute excludes adopted children from taking
property limited to heirs of the body. The adopted child is only allowed to
inherit from the adopting parent. A limitation of a remainder to "children"
does not include adopted children.

25 Stout v. Cook, 75 Atl. 583 (1910). There was a devise of a remainder
to the child or children of the deceased sons or daughters of the testator to be
paid on the death of each son or daughter. The will was effective 1861. One
son adopted a daughter in New York in 1900 and after his death the question
arises as to whether or not she may take under the will. Held: On bill to
construe she does not take. There was no adoption statute in New Jersey
until 1877 and none in New York until 1873. The testator had in mind only
blood relatives. A child adopted under the New Jersey statute can only inherit
from the adopting parent. The statute does not create a capacity to take as a
child of the parent under the will of some other person.

26 In re Book, supra, note 21.
"Dulfon y. Keasbey, 111 N.J.Eq. 223 (1932). Testator executed his will

in 1923 and died in 1927 survived by a widow and three sons. One son died in
1931 leaving a widow and an adopted son, Ray who had been adopted in Cali-
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provide for the former's being heir of the latter28 has probably
been superseded by statute.29 In general, it would see that the
adopted child may inherit from his true parents30 as well as
from his adopting parents31 and there are dicta to the effect
that inheritance from ascendants of the adopting parents is
possible when the adopting parent has predeceased such ascen-
dant and the adopted child survives such ascendant.32 The in-
ference is that the issue of an adopted child may represent such
child on the intestacy of the adopting parents.33

Since the amendments to the adoption legislation are usu-
ally in favor of the adopted child one might expect that the

fornia shortly after the will was executed. The will provides that if the testa-
tor's sons die, their "issue" are to take instead. The question arises as to
whether Ray can take personalty under the will and it was held that he cannot.
The tenor of the will shows that the testator meant children of the bodies of
his sons and not adopted children. The California statute does not make an
adopted child kin of the grandfather. The adoption occurred after the execution
of the will and hence child is not in group intended to be benefited. The tes-
tator is a stranger to the adoption and is not presumed to intend to benefit the
adopted child.

"Were this a case of intestacy, and the adopting parent had predeceased his
father, there could be no question that, under the established statutory system
for the transfer of property upon death, the adopted child would take under
our descent and distribution acts."

Note: It is admitted that the cases can be distinguished on their facts, but
it is urged that the attitude of the court seems to be the dominant factor.

J8Heidecamp v. Jersey City Ry. Co., 69 NJ.L. 284 (1903). An adopted
child was accidently killed by the defendant's servants and her administrator
brings action for wrongful death for benefit of next of kin. Trial court held
that adopting father is not next of kin and natural mother is only entitled to
nominal damages and directed verdict accordingly. On appeal this was affirmed.
The adoption statute does not make adopting father heir of the child and he is
therefore excluded as next of kin. Next of kin of adopted child are his next
of kin by blood. Since the mother abandoned the child and released all claims
to services of said child, there was no substantial legal damage to her. Even
if she could show such damages the plaintiff cannot complain, the mother herself
must do so.

39 P.L. 1912, p. 53, §4.
S0P.L. 1902, p. 261, §3 (unless the child was illegitimate).
81 P.L. 1930, p. 324, §4.
32See Dulfon v. Keasbey, supra, note 28 (dicta quoted).
33 See Dorsett v. Vought, 89 NJ.L. 303, 305 (1916). Defendant's mother

had been informally adopted by the testator who died partially intestate. His
will referred to the defendant and her sister as children of his deceased adopted
daughter. On this description the defendant claims that the estate descended
to him and his sister. The plaintiff sues in ejectment for one-fourth (being one
of four first cousins of the testator). Held: For the plaintiff. The defendant
is not a legal heir of the testator since the language in the will is insufficient to
constitute the defendant an heir. The first cousins of the testator are his heirs
at law. The defendant is not an heir because his mother was not legally adopted
and so as her descendant he may not represent her as an heir of the deceased.


