TORT LIABILITY OF MUNICIPALITIES IN NEW
JERSEY

In 1840, John Strader instituted an action against the
Board of Chosen Freeholders of Sussex County to recover dam-
ages for injury to a team of horses ensuing from an accident
arising out of the defective condition of the abutments of a
county bridge. The Supreme Court of New Jersey, after a
gearching investigation which failed to reveal any precedent
for this novel action, denied a recovery, asserting for the first
time the broad principle that no civil action will lie on behalf
of an individual who has sustained special damage by reason
of the neglect of a municipal corporation to perform a publie
duty.

The principal consideration which produced this result
was the fear of burdensome litigation. Chief Justice Horn-
blower observed that :®

“This would open a new field for litigation and I
think it would produce an abundant crop.”

Rationalization of the basis for immunity was continued in
subsequent decisions. The “true principle” on which the exemp-
tion should be justified was later stated to be:3

“ ... That the corporation is engaged in the per-
formance of a public service in which it has no parti-
cular interest and from which it derives no special
benefit or advantage in its corporate capacity, but
which it is bound to see performed in pursuance of a

* Freeholders of Sussex v. Strader, 18 N. J. L. 108 (Sup. Ct. 1840).

* Freeholders of Sussex v. Strader, supre, note 1, at p. 121. To the same
effect see Livermore v. County of Camden, 29 N. J. L. 245 (Sup. Ct. 1861),
aff. 31 N. J. L. 507 (E. & A. 1864).

® Condict v. Jersey City, 46 N. J. L. 157 (E. & A. 1854), at p. 160. This
same rationalization is contained in the following cases: Wild v. Paterson, 47
N. J. L. 406, 1 Atl. 490 (Sup. Ct. 1885); Vorrath v. Hoboken, 49 N. J, L.
285, 8 Atl. 125 (Sup. Ct. 1887); Tomlin v. Hildreth, 65 N. J. L. 438, 47 Atl.
649 (Sup. Ct. 1900); Paterson v. Erie R.R. Co, 78 N. J. L. 592, 75 Atl, 922
(E. )& A. 1910) ; Bisbing v. Asbury Park, 80 N. J. L. 416, 78 Atl. 196 (E. & A.
1910).
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duty imposed by law for the general welfare of the
inhabitants and the community . . .”

The “abundant crop” of litigation nevertheless ensued, and
the simple proposition of the Strader case became burdened
with ramifications which it is the purpose of this article to
investigate. Certain queries suggest themselves. Does this
immunity extend to all municipal activities? If not, what is
the measure of a municipality’s liability in its non-exempted
activities? And as to exempted activities are there any excep-
tions to the rule of non-liability? Does this immunity extend
to all tortious conduct? And if it does not, is the responsibility
of a municipality for such tortious conduct on the part of its
agents determined by the ordinary standards of respondeat
superior?

This discussion will be confined to the common law rules
as developed in the decisions of the courts of New Jersey, and
although references will be made to statutory changes, no effort
will be made to compile a list of all statutes pertaining to this
subject. It should also be stated by way of introduction that
while the title of this article refers to municipal liability, the
courts of this state apply the same principles in their treat-
ment. of the liability of other corporations performing public
duties,* such as boards of chosen freeholders,® boards of educa-
tion,® park commissions,” and boards of health.® The term
“municipality” is accordingly used in this discussion to include
such other corporations,

GOVERNMENTAL FUNCTIONS DISTINGUISHED FROM
PRIVATE FUNCTIIONS

As already pointed out,? the rule of municipal immunity
has been justified by the courts in the later cases on the ground

*The distinction between the liability of municipal and quasi-municipal cor-
porations is referred to in Spencer v. Frecholders of Hudson, 66 N. J. L. 301,
49 Atl. 483 (E. & A. 1901), but finds no further reference in any other New
Jersey case.

®See for example Freeholders of Sussex v. Strader, suprae, note 1; leer-
more v. Freeholders of Camden, supra, note 2; Jernee v. Monmouth 52 N. J. L
553, 21 Atl 295 (E. & A. 1890), Hart v. Freeholders of Union, 57 N. J. L.
90, 20 Atl. 490 (Sup. Ct. 1894) ; Spencer v. Freeholders of Hudson, supra, note 4.
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that the municipality “derives no special benefit or advantage
in its corporate capacity” from the functions there involved.
It would seem to follow from this ratio decidendi that where
the activity of the municipality does result in special benefit or
advantage to it in its corporate capacity, the immunity from
liability should fail. In 1900, this conclusion was definitelv
stated for the first time by the Supreme Court, in dictum.® In
1910, the Court of Errors and Appeals referred to the proposi-
tion apparently with approval,’* and in 1913, that Court actu-
ally applied the principle.!* Is is now definitely settled that
where a municipality embarks upon a venture from which it
derives some special benefit or advantage in its corporate capa-
city, it is liable as fully and completely as any private individual
similarly engaged.® Such functions have been described as
private,* proprietary or business,’® and mercantile or quasi-
mercantile.'®

Accordingly the first question to be determined in approach-
ing a problem of municipal liability is whether the particu-
lar enterprise is governmental or private. The language of the
cases laying down the test for differentiation is general, and the
classification of any particular function is most readily accom-

1926‘;J0hnson v. Board of Education, 102 N. J. L. 606, 133 Atl, 301 (E. & A.

" Stephens v. Commissioners, 93 N. J. L. 500, 108 Atl. 645 (E. & A. 1919).

® Valentine v. Englewood, 76 N. J. L. 509, 71 Atl. 344 (E. & A. 1908).

® See cases cited, supre, note 3.

®Tomlin v. Hildreth, suprae, note 3. There was a passing allusion to this
idea in the earlier case of Pray v. Jersey City, 32 N. J. L. 394 (Sup. Ct. 1868).

“ Bisbing v. Asbury Park, supre, note 3.

#Karpenski v. South River, 83 N, J. L. 149, 83 Atl. 639 (Sup. Ct. 1912);
same case, 85 N. J. L. 208, 88 Atl, 1073 (E. & A. 1913).

*® Karpenski v. South River, supra, note 12; Olesiewicz v. Camden, 1 N. J.
Misc, 419 (Sup. Ct. 1923); same case, 100 N. J. L. 336, 126 Atl. 317 (E. & A.
1924) ; Lehigh Valley R.R. Co. v. Jersey City, 103 N. J. L. 574, 138 Atl. 467
(Sup. Ct. 1927), off. 104 N. J. L. 437, 140 Atl. 920 (E. & A. 1928); Ketcham
v. Newark, 3 N. J. Misc. 399, 128 Atl. 579 (Sup. Ct. 1925); Zboyan v. Newark,
104 N. J. L. 258, 140 Atl. 225 (Sup. Ct. 1928); Harper v. East Orange, 105
N. J. L. 193, 143 Atl, 435 (E. & A. 1928); Morgenweck v. Egg Harhor City,
106 N. J. L. 141, 147 Atl. 468 (E. & A. 1929); Martin v. Asbury Park, 111
N. J. L. 364, 168 Atl. 612 (E. & A. 1933); Baron v. City of Bayonne, 7 N. J.
Misc. 565, 146 Atl, 665 (Sup. Ct. 1929),

*Tomlin v. Hildreth, supre, note 3; Bisbing v. Asbury Park, supra, note
3; Olesiewicz v. Camden, supra, note 13.

¥ Lehigh Valley R.R. Co. v. Jersey City, supre, note 13; Ketcham v. New-
ark, supra, note 13; Morgenweck v. Egg Harbor City, supra, note 13; Martin v.
Asbury Park, supra, note 13.

® Zboyan v. Newark, supra, note 13.
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plished by comparison with such other functions of munici-
palities as have already been characterized by adjudications.
Activities pertaining to the following have been held to be gov-
ernmental : bridges,'” roads,'® sidewalks,'® operation of jails?®
public parks and grounds,? education,® fire department,?
police department,> public health,® sewerage system,*® and the
collection and disposition of ashes and garbage?” By dictum,
the Court of Errors and Appeals has apparently approved of
decisions in other jurisdictions characterizing many other activ-
ities as governmental.?® Drainage of surface water was treated
in the case of Kehoe v. Rutherford™ as a governmental function,
although the Court of Errors and Appeals in a dictum in a
later decision® stated that the Kehoe case dealt with a private
function. Subsequent decisions®! of the same Court, however,

“ Freeholders of Sussex v. Strader, supre, note 1; Cooley v. Freeholders of
Essex, 27 N, J. L. 415 (Sup. Ct. 1859); Livermore v. County of Camden, supra,
note 2; Callahan v. Township of Morrls, 30 N. J. L. 160 (Sup. Ct. 1862);
Marvin Safe Co. v. Ward, 46 N. J. L. 19 (Sup Ct. 1884) Halm v. Hudson,
78 N. J. L. 712, 76 Atl 1014 (E. & A. 1910).

® Freeholders of Sussex v. Strader, swupra, note 1; Pray v. Jersey City,
supra, note 10 Carter v. Rahway, 55 N. J. L. 177, 26 A, 96 (Sup. Ct. 1893),
aff. 57 N. J. L. 196, 30 Atl. 863 (F & A. 1894); Hart v. Frecholders of Union,
supra, note 5; Buckalew v. Freeholders of Mlddlesex 91 N. J. L. 517, 104 Atl.
308 (E. & Al 1918) ; Lydecker v. Freeholders of Passalc, 71 N. J. L. 622, 103
Atl. 251 (E. & A. 1917) Doran v. Asbury Park, 91 N. J. L. 651, 104’ Adl,
130 (E. & A. 1918); Casey v. Bridgewater Twp., 107 N. J. L. 163 151 Atl
603 1(E & A. 1930).

Dupuy v. Township of Union, 46 N. J. L. 269 (Sup. Ct. 1884).

® Watkins v. Freeholders of Atlantic, 73 N. J. L. 213, 62 Atl. 1134 (Sup.
Ct. 1906) ; Liming v. Holman, 10 N. J. Misc. 582, 160 Atl. 32 (Sup. Ct. 1932)

a Bisbmg v. Asbury Park, supra, note 3; Kuchler v. N. J. and N. Y. R.R
Co.,, 104 N, J. L. 333, 140 Atl, 329 (E. & A. 1928).

a2 Johnson v. Board of Education, supra, note 6.

B Wild v. Paterson, supra, note 3; Paterson v. Erie R.R. Co., .mpm note 3;
Florlo v. Jersey City, 101 N. J. L. 535 129 Atl. 470 (E. & A. 1925

* Miller v. Belmar, 5 N. J. Misc. 224 135 Atl. 795 (Sup. Ct. 1927)

* Valentine v. Englewood, supra, note 8.

® Jersey City v. Kiernan, 50 N. J. L. 246, 13 Atl. 170 (Sup. Ct 1888),
Waters v. Newark, 56 N. J. L, 361, 28 Atl, 717 (Sup Ct. 1894), aff. 57 N. ] L
456, 35 Atl. 1131 (E & A. 1894) ; Harrington v. Woodbridge, 70 N J. L. 28
56 Atl. 141 (Sup. Ct. 1903); Murphy v. Atlantic Highlands, 77 N. J. L. 452,
76 Atl, 1073 (Sup. Ct. 1909) Garrison v. Fort Lee 92 N. J. L. 566, 106 Atl,
?2%1 (E & 6'\9)1919) Ennever v. Bergenfield, 105 N, J. L. 419, 144 Atl. 809

” Condict v. Jersey City, supra, note 3; Reilly v. New Brunswick, 92
N. J. L. 547, 108 Atl. 107 (E. & A. 1919)

® Condict v. Jersey City, supra, note 3.

®74 N. J. L. 659, 65 Atl. 1046 (E & A. 1907).

* Valentine v. Englewood supra, note 8.

* Dohrmann v. Freeholders of Hudson, 84 N. J. L. 689, 87 Atl. 463 (E. &
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have regarded the drainage of surface water as a governmental
activity, and such it undoubtedly is.

On the other hand, a municipality has been held to be
engaged in performing a private function where, as owner, it
leased property adjoining a public boardwalk,? where it owned
a public market which it leased to various tenants,*® where it
constructed and leased bathing facilities,®* where it operated an
electric lighting plant for the furnishing of light to private con-
sumers for gain,® where it operated a water supply system and
sold water to consumers,* where it was engaged in operating a
sewerage plant for profit,* and where it owned and conducted
an asphalt plant and was doing not only its own street asphalt
work, but at the same time was performing work for a private
corporation.®® These decisions generally afford no light as to
the specific determinant constituting special benefit or advan-
tage to a municipality in its corporate capacity, the courts beicg
content to say that such benefit exists or does not exist in the
particular case. It seems clear, however, that the enterprise
need not be actuated by a profit motive in order to render it
private.®®

A. 1913); Arnn v. Northvale, 105 N. J. L. 107, 143 Atl, 437 (E. & A. 1928).

“ Bisbing v. Asbury Park, supra, note 3, where the court holds, however,
that where the negligence complained of is connected with the public area and
not with the leased portions there is no liability. The court says, at p. 424:
* “Where a dangerous condition exists in a public park, or way, in

a portion thereof not leased, the power to rent portions only of such

public lands having been conferred by statute, such condition not arising

from or in consequence of the management or control of the municipality

over the rented parts of the public lands, or connected therewith, the

negligence of the public authorities in permitting such condition to exist,

will not render such municipality liable to respond to the suit of one of

the general public, injured in consequence thereof.”

® Ketcham v. Newark, supra, note 13; Zboyan v. Newark, supra, note 13.

* Martin v. Asbury Park, supra, note 13.

% Karpenski v. South River, supra, note 12; Lehigh Valley R.R. Co, v. Jersey
City, supra, note 13.

*® Lehigh Valley R.R. Co. v. Jersey City, supra, note 13; Harper v. City of
East Orange, supra, note 13; Baron v. City of Bayonne, supra, note 13.

¥ Morgenweck v. Egg Harbor City, supra, note 13,

® Olesiewicz v. Camden, supro, note 13.

® Thus, in Olesiewicz v. Camden, supra, note 13, the Court of Errors and
Appeals said, at p. 340:

“ % * % Tt is not essential that the municipality carried on the

private enterprise for profit in order to hold it amenable for the acts

of its servants engaged to do the work; it is sufficient if it derives some

special benefit or advantage ¥ * *

And, a fortiori, it is immaterial that the enterprise, if private, in fact proves
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There is a suggestion in the recent case of Olesiewicz v.
Camden*® that even though it be engaged in the execution of a
governmental function, a municipality may be deemed to be
pursuing a private venture where, for the purpose of economy
or better workmanship, it undertakes the performance of work
which it might delegate to others by contract. There it appeared
that the City of Camden owned and conducted an asphalt plant,
that in connection therewith it owned and operated a steam-
roller, that it did not only its own street asphalt work, but also
performed general work for private persons and corporations,
that at the time of the accident there involved it was doing
asphalt work partly on its own account and partly for a private
corporation, and that due to the negligence of an employee, the
steam generated by the steam-roller suddenly became dis-
charged, frightening a team of horses with resulting injury to
the plaintiff. A judgment in favor of the plaintiff was sus-
tained. The Court of Errors and Appeals said :*

“There is, however, another urgent legal reason
why the appellant municipality should respond in
damages for the injury done to the plaintiff. The fact
is undisputed that the appellant embarked upon a pri-
vate enterprise, presumably for profit, or, if not, at
least, for the sake of economy, in having the work done
cheaper and better, than by letting it out on contract
to a successful lowest competitive bidder, as required
by statute. It is not essential that the municipality
carried on the private enterprise for profit in order to
hold it amenable for the acts of its servants engaged
to do the work; it is sufficient if it derives some special
benefit or advantage . . . ”

In so far as the decision rests on the ground that the city
in performing work for a private corporation was engaged in
the pursuit of a private business, it is unexceptionable. The

profitless. Morgenweck v. Egg Harbor City, supre, note 13; Baron v. City of
Bayonne, supra, note 13.

“ Supra, note 13.

 Supra, note 13, at p. 340,
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further ground which the court seems to suggest, namely, that
the city’s activities in paving its own street were private merely
because the city, for the sake of economy or better workman-
ship, elected to do the work itself rather than to let it out on
contract, is, however, questionable.

Since municipalities themselves frequently execute certain
phases of their public duties which might be let out by con-
tract, the question of the soundness of this rule is of great
gignificance. Surprisingly, this language has not since been
considered by the courts although at least two opportunities
for its application have arisen. Thus in the case of Lehigh
Valley R. R. Oo. v. Jersey City,*”? in which the question of muni-
cipal tort liability was not involved, the Supreme Court, in dis-
_tinguishing between governmental and private functions, and
immediately after citing the Olesiewice case, said:*?

“The providing of water for extinguishing fires
and electricity for lighting streets and public places
are governmental functions, while the distribution of
water and furnishing of electricity to its inhabitants
for a price, is the exercise of a private or proprietary
function by the municipality, and is governed by the
same rules as apply to private corporations.” (our
italics.)

Since a municipality can obtain water for extinguishing fires
or electricity for lighting public places from other sources,
faithful application of the Olesiewice case would require the
conclusion that the municipality’s activities in thus supplying
itself with water and elecricity are private functons. The itali-
cized language of the Lehigh opinion is therefore inconsistent
in principle with this aspect of the Olesiewicz decision, and the
inconsistency is further accentuated by the fact that the Court
of Errors and Appeals affirmed the Lehigh case in a per curiam
opinion which adopted the reasoning of the Supreme Court.
The Court of Errors and Appeals was thereafter squarely

4 Supra, note 13,
® Supra, note 13, at p. 577.
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confronted with the same problem in Casey v. Bridgewator
Township.** There the defendant municipality was engaged in
the building and repair of a road. In connection with this
operation, it had contracted with a landowner for the right to
dig and carry away gravel. In the course of the digging, which
was directed by representatives of the township, a side of the
gravel pit fell, inflicting injuries upon the plaintiff. In answer
to the contention of the plaintiff that the defendant was engaged
in a proprietary or business function, the Court said :**

“He argues . . . that the municipality was acting,
not in a governmental capacity, but rather in a busi-
ness or proprietary function, whereby it would be
liable for the injuries of the plaintiff.

... The municipality cannot be said to have been
engaged in business for profit or convenience merely
because it made an agreement incidental to the per-
formance of its public duty to build and repair its
roads, no matter how advantageous the contract may
have been. It did not own ‘the pit, neither did it main-
tain or operate it. It bought the gravel with the right
to dig and remove it in such gquantities as was required
for its work. It was therefore acting wholly within the
scope of its functions, in the performance of a public
duty.”

Although the Court adverted to the Olesiewice decision in con-
nection with another phase of the case, no effort was made
either to apply or to distinguish the language of that earlier
opinion. Such silence seems tantamount to repudiation. The
probability is that, when the Court definitely considers the
problem, it will conclude that benefit or advantage incidental
to the performance by a municipality itself of those aspects
of its public duties which it might delegate by contract does
not reach the municipality in its corporate capacity, and that,
accordingly, such activities are clothed with the immunity
which adheres to the performance of such duties in general.

* Supro, note 18,
* Suprae, note 18, at p. 165.
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LIABILITY FOR NEGLECT TO PERFORM OR NEGLIGENCE IN
THE PERFORMANCE OF PUBLIC DUTIES

If it is determined that a particular function is govern-
mental, the next matter for consideration is the extent of the
municipality’s immunity in connection with that function. It
has already been pointed out that the Strader case laid down
the rule that a municipality is not responsible in damages for
its neglect to perform a public duty. This rule was adopted by
the Court, of Errors and Appeals in Livermore v. Freeholders
of County of Camden, where it said :*°

“That an action will not lie in behalf of an indi-
vidual who has sustained special damage by reason of
the neglect of a public corporation to perform a public
duty, I consider the well settled law of this state . ..?”

In 1884, the courts of this state were for the first time
called upon to consider a situation where the performance of a
public duty had actually been undertaken, but where the muni-
cipality had been negligent in the performance of that duty. It
was held that the immunity extended to this situation.*” It has
since been thoroughly established that a municipality’s exemp-
tion from liability applies not only to a neglect to perform a
public duty, but also to its negligence in the performance of
such duty.*®* And it may also be added that this is as far as
the rule of immunity has been carried.*

* Supre, note 2 (31 N. J. L) at p. 508. In accord: Cooley v. Freeholders
of Essex, supre, note 17; Pray v. Jersey City, supra, note 10; Marvin Safe Co.
v. Ward, supra, note 17; Dupuy v. Township of Union, supre, note 19; Carter
v. Rahway, supra, note 18.

“ Condict v. Jersey City, supra, note 3.

®The scope of municipal immunity is expressed in this or equivalent
langnage in the following cases: Wild v. Paterson, supra, note 3; Waters v.
Newark, supra, note 26; Watkins v. Frecholders of Atlantic, supra, note 20;
Lydecker v. Freeholders of Passaic, supra, note 18; Ansbro v. Wallace, 100
N. J. L. 391, 126 Atl. 426 (E. & A. 1924); Kuchler v. N, J. and N. Y. R.R.
Co,, )supm, note 21; Callan v. Passaic, 104 N. J. L. 643, 141 Atl. 778 (E. & A.
1928).

# The text is subject to the possible qualification that even as to torts other
than those of negligence or neglect to perform, municipalities may be excused
from normal responsibility for wrongs of servants, though done within the scope
of their employment, if such wrongs were neither directed nor specifically
authorized by the municipality. See text, infra p. 170






