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SOME PHASES OF PRESUMPTIONS, PARTICULARLY
REGARDING NEGOTIABLE INSTRUMENTS.*

At the outset the reader should be warned that this sub-
ject is not alive with human interest. At a time when concern
is with the tangible rather than the abstract, such justification
as there is for theoretical discussion is that property rights
still turn upon the application of the abstract.

Perhaps it is a fair generalization that the more abstract
an idea is, the more room there is for diversity and absence of
uniformity. If so, this is at least a partial explanation of the
lack of uniformity in the use of such expressions as "prima
facie/' "presumption" and "burden of proof". Any attempt to
reconcile the many meanings which have been attributed to
these expressions is doomed to failure. When one considers
the long period of legal development, the variant background
and ability which judges have brought to their judicial posi-
tions, and the fact that law itself is one of the inexact sciences,
it would be surprising if uniformity were to be found. The im-
perfection of human nature necessitates the imperfection of
law. In the treatment of any subject, whether it be law, phi-
losophy, ethics, or some other, the failure of phraseology to
acquire a definite and consistent meaning has, as much as any
other one thing, made for confusion and inaccuracy. It is but
natural that judicial enunciation should not be free of this
charge.

In the preparation of this article it was intended originally
to make reference to the numerous and variant meanings to
which the phrases mentioned have been subjected. But consid-

*The discussion herein is confined to the problem in jury cases where it
most frequently arises.
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erations of space and clarity seem to justify a departure from
that plan except as it may be necessary to a treatment of the
subject matter.

Following the violation of a legal right with a resultant
legal duty, the judicial machinery which must operate to en-
force the duty and remedy the right requires "priming" in order
to function. The person who conceives a right to have been
invaded, puts the judicial machinery in operation by process
and complaint, thus informing the defendant of the nature of
his claim. Our problem will deal with that situation in which
the invasion is disputed and thus the defendant by answer,
explains or denies the invasion. The pleadings have framed the
issue, the judicial machinery turns to the work of determining
the facts of the controversy.

It is elementary that if at the trial of a cause the party
seeking relief should, in the face of a pleading denying right to
such relief, request the court to direct that the defendant show
why he should not make recompense for the alleged wrong, the
request would be denied. The reason is that the party seeking
affirmative relief must adduce evidence justifying a finding that
a legal duty has been violated by the defendant, or to express
it differently, the burden of going forward with the evidence is
upon him who seeks relief.

That burden requires that when the plaintiff has rested
with the production of evidence, he must have adduced proof,
in one form or another, of every element necessary to show the
right to have existed and to have been invaded by the defendant,
i.e., there must be evidence justifying a finding of the existence
of every fact requisite to the cause of action.1 The effect of
failure to prove the requisite facts is a non-suit, a ruling that
the judicial machinery is unable, upon the proof adduced, to
give affirmative relief.2 The plaintiff has failed to meet the
burden of going forward.

1 Beckley v. Evans, 49 N. J. L. 442 (E. & A. 1887) ; Bien v. Unger, 64
N. J. L. 596 (E. & A. 1900); Van Syckel v. Egg Harbor Etc. Co., 109 N. J. L.
604 (E. & A. 1932).

2 "A nonsuit when ordered by the judge at trial, is a judicial declaration
that the plaintiff has failed to adduce evidence sufficient in law to maintain his
case." Polhemus v. Prudential Realty Co., 74 N. J. L. 570, 580 (E. & A. 1906),
Green, J.
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It is not required, however, that proof of every requisite
fact must appear from documentary evidence or the lips of wit-
nesses in order to meet this burden of going forward.3 The
vacancy left open by the failure affirmatively to prove some
requisite fact may be filled by an inference which as a matter
of law is made,4 or is permitted to be made.5 The inference of
the unproved fact may in one instance be termed a "presump-
tion" as to the unproved fact, and in the other may be termed
"prima facie" evidence of the unproved fact, and while the two
terms have frequently been used interchangeably there is an
inherent difference. In a suit on a negotiable note by a payee
against a maker, the maker's promise to pay is not enforceable
unless supported by a consideration;6 thus, consideration is a
requisite fact, and yet proof hereof in the first instance by the
payee is unnecessary to meet the burden of going forward.7 It
was the rule at common law,8 as an adaptation of the Law Mer-
chant, now embraced in the Uniform Negotiable Instrument
Law,9 that every negotiable instrument is presumed to have
been given for a valuable consideration. In testing whether the
plaintiff has met the burden of going forward (so as to avoid a
non-suit) the effect of the presumption is to eliminate the
necessity of proof of consideration.

From the proof of the making of a negotiable instrument
and title to and possession thereof, the other elements necessary
to a recovery, namely, consideration, delivery and non-pay-
ment, are presumed.10 By this test, therefore, a presumption is

3 First National Bank v. Stoneley, 111 N. J. L. 519, 523 (E. & A. 1933).
'Penbrook Trust Co. v. Wiegand, 100 N. J. L. 353 (E. & A. 1924) ; Sladkin

v. Ruby, 103 N. J. L. 449, 454 (E. & A. 1926) ; First National Bank v. Stoneley,
519, 523 (E. & A. 1933).

6 Mumma v. Easton & Amboy R. R. Co., 73 N. J. L. 653, esp. 660 (E. & A.
1905).

6Mueller v. Buch, 71 N. J. L. 486 (Sup. Ct. 1904); Koyer v. Robinson,
110 N. J. L. 363 (Sup. Ct. 1933).

7 Duncan v. Gilbert, 29 N. J. L. 521, 523 (E. & A. 1862); Marine Trust
Co. v. St. James Church, 85 N. J. L. 272, 276 (E. & A. 1913) (referring to §24
N. I. L. P. L. 1902, p. 589).

8 Duncan v. Gilbert, 29 N. J. L. 521, 523 (E. & A. 1862).
9 P. L. 1902, p. 583, 589 §24.
10 See Havens v. Haas, 7 N. J. Misc. 1035 (Sup. Ct. 1929), where in a suit

by payee against maker on negotiable promissory note, the execution being
admitted, plaintiff merely offered the note. Trustees System Co. v. Lisena, 106
N. J. L. 549, 552 (E. & A. 1929).
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the assumption by the judicial tribunal of the existence of a
fact or facts to which there has not been actual proof, but
which are assumed to exist by the mere proof of other relevant
facts.

In such a situation if satisfactory proof be made of execu-
tion, title and possession, unless the defendant offers evidence
in contradiction, there must be a finding in favor of the plain-
tiff.11 In a jury case they, as triers of the fact, could not legally
assume absence of consideration or delivery. The force of the
presumption would, in the absence of opposing evidence compel
a finding of the existence of these unproved requisites so that
not only would the presumption operate to supply the unproved
fact, but would operate in such a way as to make the finding
mandatory in the absence of contradictory evidence. This is,
accurately speaking, a presumption, i.e., the inference of the
unproved fact arises as a matter of law and is a question for
the court and not for the jury if the evidence stands uncon-
tradicted.

While the term "prima facie" has also been used to denote
this same idea of a mandatory inference,12 it has also been used
to express a different kind of inference, ie., an inference which
is one for the jury to make or not to make, and not one for the
court.13 A classical illustration is where the doctrine of res
ipsa loquitur applies. On analysis, the doctrine seems to be

u Trustees System Co. v. Lisena, 106 N. J. L. 549, 552 (E. & A. 1929) ;
Eagle Pipe Etc. Co. v. Bordentown Steel Etc. Co., 98 N. J. L. 796 (E. & A.
1923).

12 Freeman v. Britten, 17 N. J. L. 192, 208 (Sup. Ct. 1839); Denyse et al
v. Crawford, 18 N. J. L. 325, 327 (Sup. Ct. 1841); Cook v. Linn, 19 N. J. L.
11, 15 (Sup. Ct. 1842). "If they were negotiable instruments, the plaintiff's
possession of them would be prima facie evidence of his title to them and to the
money due upon them." Hornblower, C. J. Park v. Miller, 27 N. J. L. 338
(Sup. Ct. 1859). "When one gives his check to another upon his banker, the
prima facie presumption is that it was for money due, but the contrary may
always be shown either by written or parol evidence." Whelpley J. at 343
et seq. "It is also conceded that the check named therein was also delivered by
plaintiffs to the defendants at the same date. This is prima facie evidence that
this claim of the plaintiffs' had been paid." Vredenburgh J. at p. 350. Gilbert
v. Duncan, 29 N. J. L. 133 (Sup. Ct. 1861). "The production of the notes
upon the trial was prima facie evidence of their title." Whelpley C. J. at p. 145
(Reversed 29 N. J. L. 521.) Reeve v. First National Bank, 54 N. J. L. 208,
210 (E. & A. 1891); Jennings v. Studebaker Sales Corp., 112 N. J. L. 399, 404
(E. & A. 1933).

13 Mumma v. Easton & Amboy R. R. Co., 73 N. J. L. 653 (E. & A. 1905) ;
Hughes v. Atlantic City Etc. R. R. Co., 85 N. J. L. 212 (E. & A. 1913).
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merely the right to infer negligence under certain circumstances
though there be no evidence thereof. Proof of facts showing
application of the doctrine is "prima facie" evidence of negli-
gence14 and yet the jury is not, even in the absence of opposing
evidence, compelled to find negligence. It may absolve the de-
fendant even in the absence of evidence tending to show no
negligence.15 It is merely a permissive inference, not a com-
pelling one. Failure to make this distinction has caused con-
siderable confusion of thought. In the situation where the
inference is permitted, but not required, it may, for the purpose
of clarity be described as "prima facie" evidence of the unproved
fact, and where mandatory in the absence of contradiction
"presumptive evidence" or a true legal "presumption".

The difference in legal consequence, between the inference
arising from a true "presumption" and the inference which is
permitted to be made when the proved facts are "prima facie"
evidence of the unproved is most apparent in noting its effect
upon the burden of going forward. Before this can be properly
considered, we must divert for a moment to consider briefly the
difference between the burden of going forward with the evi-
dence and the burden of proof by a preponderance of the evi-
dence. Generally it is the rule that the burden of proof by
preponderance rests upon the party who first asserts the parti-
cular fact, which is actually, or in effect, denied by the adver-
sary,16 but this rule seems to have a considerable limitation.17

"Mumma v. Easton & Amboy R. R. Co., 73 N. J. L. 653, 658.
15 Hughes v. Atlantic City Etc. R. R. Co., 85 N. J. L. 212. Where the

doctrine applies, the "inference is still one for the jury and not for the court.
They may not believe the witnesses, the circumstances may be such that the
jury will attribute the injury to some cause with which the defendant has nothing
to do; they may find the inference of negligence too weak to persuade their
minds; they may think a reasonably prudent man would have been unable to
take precautions to avoid the injury; and in any event they may render a verdict
for the defendant." (Italics mine) Swayze J. at 214.

16 It may even require proof of a negative. Turner v. Wells, 64 N. J. L.
269, 272 (E. & A. 1899).

1T In many instances the burden of proof by preponderance rests upon the
plaintiff although the defendant first puts the fact in issue by his answer. For
example, a plaintiff in a suit on a negotiable instrument need not allege that
consideration was given for its issue or its transfer. The defendant first raises
that issue by his answer in the common instance and the general rule would
require the defendant's proof thereof by the preponderance and some cases have
so held. (See infra note 32.) Those cases which represent what, it is sub-
mitted, is the better rule hold that the establishment of such facts by a pre-
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The burden of proof by a fair preponderance operates only
when both sides have rested. It is a guide in determining in
whose favor the stronger evidence lies, and in order for affirma-
tive relief to be granted, the scales must tip in favor of him who
seeks relief. While Abraham Lincoln was still engaged in the
practice of law, so the story goes, a jury before whom he was
trying a case, after it had retired to deliberate its verdict, re-
turned for further instruction as to the meaning of the term
"fair preponderance of the evidence". The court gave a lengthy
discourse thereon and then, with the court's permission, counsel
also elaborated. Lincoln's adversary proceeded in legal termi-
nology to discuss the question. When Lincoln's opportunity
came he said something in this wise: "You have all seen sugar
weighted at the grocers. The scales tip in favor of the sugar if
it is heavier, and in favor of the weights if they are. In consid-
ering the evidence in this case, you should find for the plaintiff
if the scales tip in his favor, and for the defendant if they tip in
his favor". He might have added that if the scales were in
equipoise the defendant was entitled to a verdict. The jury
retired and returned with a finding in favor of Lincoln's client.

The burden of going forward with the evidence performs
an entirely different function. Unlike the burden of proof it
operates in the course of the trial and not at its conclusion.
Mention has already been made of the burden of going forward
with the evidence which rests upon the plaintiff in the first
instance to avoid a non-suit. This burden may be met in one
of two ways. It may be met by evidence of such quality that
when the plaintiff rests, if the defendant offers nothing in con-
tradiction, or his evidence is not sufficient to make a jury ques-
tion,18 the plaintiff will be entitled to a directed verdict.19 As a

ponderance is upon the plaintiff (although the burden of going forward with
the evidence is upon the defendant) because ultimately they are necessary ele-
ments to the plaintiff's recovery. (Gaddis v. Gaddis, 10 N. J. Misc. 521; De
Jonge v. Woodport Hotel, 77 N. J. L. 233; Fifth Ward Savings Bank v. First
National Bank, 48 N. J. L. 513.)

18 Second National Bank v. Hewitt, 59 N. J. L. 57 (Sup. Ct 1896) ; Champlin
v. Davis, 94 N. J. L. 523 (E. & A. 1920); Eagle Pipe Etc. Co. v. Bordentown
Steel Co., 98 N. J. L. 796; Alexander v. Reiter, 99 N. J. L. 447 (E. & A. 1924) ;
Elizabeth Trust Co. v. Underwood, 101 N. J. L. 178 (E. & A. 1925); Sladkin
v. Ruby, 103 N. J. L. 449 (E. & A. 1926).

19 Second National Bank v. Hewitt, 59 N. J. L. 57; Times Square Auto Co.
v. Rutherford National Bank, 77 N. J. L. 649 (E. & A. 1908) ; Champlin v.
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matter of law, the triers of the fact could not, as reasonable
men find against the plaintiff's evidence. When this is the pos-
ture of the plaintiff's evidence he not only has met the burden
required of him in the first instance, but he has also shifted that
burden of going forward to the defendant. The effect of this
shifting of the burden is a directed verdict if the burden is not
met by the defendant.20

There is no difficulty with the application of this rule
where all the requisite facts are established by testimony or
documentary evidence of such quality that the jury would not
be permitted to find against them. Where, however, resort is
had to a substitute for actual evidence to establish a particular
fact, the inquiry must determine whether the fact inferred is
one as to which there is a "presumption" or merely a "permis-
sive inference". Upon the determination of this question de-
pends whether or not the burden of going forward has shifted,
and consequently whether a direction is proper.

If the unproved fact is one which is "presumed" from the
jproof of other facts, then the burden of going forward has
shifted. In Trustees System Co. v. Lisena,21 this was clearly
illustrated. The suit was by the payee against the maker of a
negotiable note. The manager of the plaintiff testified as to the
amount due on the note and on cross-examination stated that
he had not been the only one to keep the records of the plaintiff
during the period of the transaction and that his predecessor
had been convicted of embezzlement of similiar funds. The
defendant did not testify. The trial court directed a verdict
for the plaintiff. The Supreme Court, on appeal reversed,22

holding in support of the defendant's contention that the plain-
tiff's case depended upon the testimony of the manager and
that "the credibility of the witness and the existence of the
facts testified to by him, not being admitted, are questions of

Davis, 94 N. J. L. 523; Jones v. National Bank of North Hudson, 95 N. J. L
376 (Sup. Ct. 1921); Eagle Pipe Etc. Co. v. Bordentown Steel Co., 98 N. J. L.
796; Alexander v. Reiter, 99 N. J. L. 447; Elizabeth Trust Co. v. Underwood
101 N. J. L. 178; Sladkin v. Ruby, 103 N. J. L. 449 (E. & A. 1926) ; Trustees
System Co. v. Lisena, 106 N. J. L. 549 (E. & A. 1929).

""Polhemus v. Prudential Realty Co., 74 N. J. L. 570 (E. & A. 1906)
21106 N. J. L. 549 (E. & A. 1929).
22 7 N. J. Misc. 572.
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fact" for the jury and direction for the plaintiff was therefore
erroneous. The Court of Errors and Appeals held the direc-
tion proper and reversed the Supreme Court, Wells, J. at p. 551
saying:

"The note, bearing the signature of the defendant
and in the hands of the plaintiff, raised a presumption
of law that it was unpaid, and in the absence of con-
tradictory proof, even without the testimony of the
manager, as to what the records showed, and the cred-
its thereon, established a prima facie case and war-
ranted a direction in favor of the plaintiff for the
amount of the note."

The Court thereafter stated that it did not find "discredit-
ing circumstances" affecting the validity of the note.

It is apparent that the "presumption" of non-payment re-
moved from the jury the right to consider that question and
made the inference thereof mandatory in the absence of con-
tradictory evidence, and that whether the alleged "discrediting
circumstances" were sufficient to overcome the presumption so
as to avoid a direction, was a question for the court.23 Thus,
if the factual evidence adduced would not justify a contrary
finding, and if as a result of that evidence a "presumption" of
the existence of some unproved but requisite fact arises, the
burden of going forward has shifted and a direction results if
it is not met.

This, then, is the effect of a presumption: that it makes
unnecessary in the first instance any proof as to the fact "pre-
sumed" and if there be nothing in contradiction, the inference
to be made is a compelling one and one which is made as a
matter of law.

Factual evidence which stands uncontradicted and unim-
peached and which establishes every requisite fact, or which,

23 "In the opinion, Judge Learned Hand, took the view that the valuation of
the evidence necessary to meet a presumption is entirely in the hands of the trial
judge. Hence, if it be insufficient there must be a directed verdict for the
plaintiff * * *" Perskie J. for the Supreme Court in Dunn v. Goldman, 111
N. J. L. 249, 251 (Sup. Ct. 1933), referring to Alpine Etc. Co. v. Penn R. R
Co., 60 Fed. 734.
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coupled with a "presumption" establishes every requisite fact,
must be distinguished from that situation in which the factual
evidence coupled with a legally "permissive inference" tends to
establish the requisite facts.

The plaintiff's evidence may not be of such quality that a
directed verdict in his favor will result even in the absence of
contradictory evidence. It may be of such quality that the
jury as triers of the fact can find either for or against the plain-
tiff. Although there are other instances of this situation, the
more common one is where some unproved fact is a necessary
element of the plaintiff's case and the proved facts are 'prima
facie evidence" of the unproved; that is, "prima facie" in the
sense that the jury may infer the unproved fact or may not
infer it. If that is the posture of the plaintiff's evidence, then
accurately speaking he has made out a "prima fade" case, not
because the proved facts are "prima facie" evidence of the un-
proved fact, but because all that the plaintiff is entitled to is to
have his case submitted to the jury.24

When the plaintiff has made out only a "prima facie" case,
using the term in this sense, he has met the burden of going
forward placed upon him in the first instance, but he has not
shifted that burden to the defendant if he is only entitled to go
to the jury on his case. In such an instance the only burden
under which the defendant labors is to offer evidence to explain
away the otherwise permissive inference so that the case will
not go to the jury, and his failure so to do results only in its
submission.25

In Polhemus v. Prudential Realty Go.2e the plaintiff was an
accommodation indorser for the maker and a prior indorser of
a negotiable note. He was compelled to take up the instrument
at maturity from the holder and sued maker and prior indorser.
At the conclusion of the plaintiff's case, motion for a non-suit
was made. The Court said:27

M Hughes v. Atlantic City Etc. R. R. Co., 85 N. J. L. 212 (E. & A. 1913).
33 "The risk of non-persuasion operates when the case has come into the

hands of the jury, while the duty of producing evidence implies a liability to a
ruling by the judge disposing of the issues without leaving the question open to
the jury's deliberations." Swayze J. quoting from WIGMORE ON EVIDENCE in
Hughes v. Atlantic City Etc. R. R. Co., at 216.

26 74 N. J. L. 570 (E. & A. 1906).
27 Green J. at 580.


