CANCELLATION OF LIFE INSURANCE POLICIES
FOR FRAUD

The jurisdiction of the Court of Chancery to rescind and
cancel a policy of life insurance for fraud in its procurement,
and the doctrines upon which it exercises such jurisdiction,
have been the subjects of much consideration in recent years.'
The decisions demonstrate the necessity for comprehensive
study of the numerous fine distinetions which inhere in the
exercise of this jurisdiction. The object of this article is to
get forth an incisive analysis of its basic nature and of the
principles upon which it is exercised.

I

The authority of the Court of Chancery to decree the rescis-
sion of an insurance contract and the delivery of the policy
for cancellation, rests upon a number of distinet bases. Many
policies of life and health insurance contain an incontestability
clause? Such clauses usually provide that the policy shall be

*See among other cases, Shapiro v. Metropolitan Life Insurance Co., 110
N.J.Eq. 287, 159 Atl. 680 (1932); off. 114 N.J.Eq. 378, 168 Atl. 637 (1933);
Metropolitan Life Insurance Co. v. Sussman, 109 N.J.Eq. 582, 155 Atl. 406
(1931) ; Prudential Insurance Co. v. Holmes, 111 N.J.Eq. 115, 162 Atl. 135
(1932) ; Prudential Insurance Co, v. Merritt-Chapman etc. Corporation, 111
N.J.LEq. 166, 162 Atl. 139 (1932); United Life and Accident Insurance Co. v.
Winnick, 113 N.J.Eq. 288, 166 Atl., 515 (1933); Aetna Life Insurance Co. v.
Sussman, 111 N.J.Eq. 358, 162 Atl. 132 (1932); Travelers Insurance Co. v.
Evslin, 101 N.J.Eq. 527, 139 Atl. 520 (1927); Acacia Mutual Life Association
v. Kaul, 114 N.J.Eq. 491, 169 Atl. _._ (1933).

See also Powell v. Mutual Life Insurance Co,, 313 Iil, 161, 144 N.E. 825
(1924) ; Guaranty Life Insurance Co. v. Frumson, 236 S.W. 310 (Mo. 1921);
American Trust Co. v. Life Insurance Co. of Virginia, 173 N.C. 558, 92 S.E.
(;)6 (1]§9é7)) ; Jefferson Standard Life Insurance Co. v. Keeton, 292 Fed. 53 (C.C.A.

a. 1923).

The general subject of cancellation of such policies in equity is ably dis-
cussed in Foare v. Bremridge, L.R. 8 Ch.Ap.. 22 (1872); and in Brooking v.
Maudsley et als., 38 Ch.Div. 636 (1888).

Some idea of the significance of this subject can be gathered from an obser-
vation of Justice Cardozo in Burnet v. Wells, 289 U.S. 670 (1933) :

“Insurance for dependents is to-day in the thought of many a pressing social
duty. Even if not a duty, it is a common item in the family budget, kept up
very often at the cost of painful sacrifice, and abandoned only under dire com-
pulsion.”

2PL., 1925, Chap. 179, provides that no policy of life insurance shall be
issued by any domestic company or delivered within this state to any resident
thereof by any foreign company, unless the same shall contain among other
things: “A provision that the policy shall constitute the entire contract between
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incontestable within a specified period of time. The most
common type of clause provides that the policy shall become
incontestable for all causes except non-payment of premium.
If, before the expiration of the period mentioned in such a
clause, an insurance company becomes aware that the assured
perpetrated a fraud in procuring the policy, it can obtain effec-
tive relief through the equitable remedies of rescission and
cancellation, If it awaits the presentation of a claim, in the
expectation that it can then set up fraud as a defense, it may
be that no claim will arise until after the policy becomes in-
contestable. If a disability claim should arise before that time,
the assured may, by studied delay, await the termination of
the specified period and present his claim after the policy has
become incontestable.® If the policy is one of life insurance
alone, and the assured should die before the specified time runs,
it is still necessary for the company to proceed before the

the parties and that after it has been in force during the lifetime of the insured
a specified time, not later than two years from its date, shall be incontestable,
except for nonpayment of premiums and for violation of its express conditions,
if any, relating to hazardous travel, residence or occupation * * *”

See on the general subject of such clauses Cooper, Incontestable Life Insur-
ance (1924), 19 11, L. Rev. 226; Vance, Beneficiary's Interest In a Life Insur-
ance Policy (1922), 31 Yaie L. J. 343.

! New York Life Insurance Co. v. Steinman, 103 N.J.Eq. 403, 143 Atl, 529
(1928) ; Smith-Austermuhl Co. v. Jersey Railways Advertising Co., 89 N.J.Eq.
12, 103 Atl. 388 (1918); Chase v. Chase, 50 N.J.Eq. 143, 24 Atl. 914 (1892);
Cornish v. Bryan, 10 N.J.Eq. 146 (1854). In the first cited case the court said:
“* % ¥ the existence of a complete defense, based on fraud, in a court of law,
falls short of and does not ordinarily constitute such an adequate remedy for
the defendant as should impel a court of equity to refuse to entertain a bill filed
by the defrauded party for cancellation and surrender of the contract, since the
opportunity to make that defense may be lost, or the ability to make it may be
weakened, by studied delay of the other party; * * ®”

Courts of equity as a general proposition consider that jurisdiction should
be exercised wherever it may well be expected that the person in possession of
an instrument obtained by fraud will seek by delay to postpone an opportunity
to raise the defense of fraud in an action based upon the instrument. See Buxton
v. Broadway, 45 Conn. 540 (1878); Andrews v. Frierson, 33 So. 6 (Ala. 1902);
John Hancock Co. v. Dick, 114 Mich. 337, 72 N.W. 179 (1897); Hoare v.
Bremridge, L.R. 8 Ch.App. 22 (1872).

This being the general doctrine of the court, it is to be expected that in the
face of such a provision as an incontestability clause equity would act. In the
Steinman case the court said:

“The present bill has been filed within but a few months of the expiration
of the period during which the insurer may contest the rights of the beneficiary.
The situation presented is clearly one in which the inherent jurisdiction of a court
of equity to relieve from the consequences of fraud should be exercised, even
tho;:gh the fraud disclosed by the bill would be available as a defense in a court
of law.”
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expiration of that period. The rule adopted in this state and
in most other jurisdictions, iy that the death of the assured
before the period has elapsed does not prevent the incontest-
ibility clause from becoming operative for the benefit of the
beneficiary after the specified time has passed.* The need for
prompt action exists in order that the defense may be preserved.

Even in the absence of such a policy provision, other
reasons for equitable intervention exhibit like attributes of
necessity. Cancellation and delivery of the policy is a far
more conclusive remedy than defense at law upon the ground
of fraud. It puts an end to the possibility of further litiga-
tion upon the policy. Cancellation is relief, defense is not.’

*See New York Life Ins. Co. v. Steinman, 103 N.J.Eq. 403, 143 Atl. 529
(1928) ; Killian v. Metropolitan Life Ins, Co., 251 N.Y. 44, 166 N.E. 798 (1929) ;
Priest v. Kansas City Life Ins. Co., 119 Kan, 23, 237 Pac, 938 (1925); Yates
v. New England Mut. Life Ins, Co., 117 Neb. 265, 220 N.W. 285 (1928); Repala
v. John Hancock Mut. Life Ins. Co., 229 Mich. 463, 201 N.W. 465 (1924). These
are illustrative of a vast number of decisions. The reasoning upon which they
rest is stated in Mutual Life Insurance Co. v. Hurni Packing Co., 253 U.S. 167,
44 Sup. Ct. 90, 68 L.ed. 235 (1923), where Justice Sutherland said:

“It is true, as counsel for petitioner contends, that the contract is with the
insured, and not with the beneficiary; but, nevertheless, it is for the use of the
beneficiary, and there is no reason to say that the incontestability clause is not
meant for his benefit as well as for the benefit of the insured. It is for the
benefit of the insured during his lifetime, and upon his death immediately inures
to the benefit of the beneficiary. * * * the provision plainly is that the policy
shall be incontestable upon the simple condition that two years shall have elapsed
from its date of issue;—not that it shall be incontestable after two years if the
insured shall live, but incontestable without qualification and in any event.”

See note (1926) 75 U. of Pa. L. Rrv. 155,

The soundness of this rule for New Jersey is highly questionable. The
statute, quoted in note 2, supra, provides for incontestability after the policy has
been in force “during the lifetime of the insured a specified time, not later than
two years from its date, * * #” The manifest legislative intent which is to be
gathered from this language is that the incontestability clause is only available
if the assured survives the period stated.

Compare Acacia Mutual Life Association v. Kaul, 114 N.J.Eq. 491, 169
Atl. ___ (1933); Chuz v. The Columbian National Life Insurance Company, 10
N.J.Misc. 1145, 162 Atl. 395 (1932).

5Ty this effect are Prudential Insurance Co. v. Merritt-Chapman, etc.
Corporation, 111 N.J. Eq. 166, 162 Atl. 132 (1932); Smith-Austermuhl Co. v.
Jersey Railways Advertising Co., 89 N.J. Eq. 12, 103 Atl. 388 (1918) ; New York
Life Insurance Co. v. Steinman, 103 N.J. Eq. 403, 143 Atl. 529 (1928). .

Compare Cornish v. Bryan, 10 N.J. Eq. 146 (1854), where the court said:

“The mere fact that the grounds upon which the jurisdiction of this court
is invoked may avail the party in an action at law, and constitute a valid
defence by plea, or otherwise, is not a sound objection to the court’s exercising
this power. If a party holds an obligation which ought to be cancelled, and
persists in holding it for the purpose of harassing the obligor with a suit, he
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If a claim should arise upon a policy procured by fraud
the claimant may delay its presentation, with the possible con-
sequence that essential evidence may be lost to the insurance
company if it must sit by until an action is brought against
it.% Resort must be had to the Court of Chancery to have the
issue of fraud determined upon all of the evidence. Law courts
furnish no equivalent remedy which the company may pursue
in advance of some action against it.

Another basis of this jurisdiction is found in the difference
between the legal and the equitable conception of fraud. The
nature and extent of that difference will be considered post.
Some of the cases suggest that the less exacting requirements
of the Court of Chancery for the proof of actual fraud, may
render the remedy at law inadequate in cases where the equit-
able requirements could be met but those of the law courts
could not be satisfied.”

ought not to be permitted to select his own place, time and circumstances for
such prosecution.”

® See the cases cited in note 3, supra.

Compare Hoare v. Bremridge, L.R. 8 Ch. App. 22 (1872), where it was said:
“* % * jf there be a legal defence to a written instrument depending on facts
not appearing upon the face of the instrument, the party charged on that
instrument with some liability may come into a court of equity to get rid of it,
notwithstanding the legal defence, because the evidence of those extrinsic
facts upon which the defence depends might not be forthcoming at all times
and under all circumstances. That would apply even perhaps to cases that
were not strictly cases of fraud. But, independently of that, where a case of
fraud is alleged, this court has an original and unquestionable jurisdic-
tion, ¥ * * »

"In Schonfeld v. Winter, 76 N.J.Eq. 511, 74 Atl. 975 (1909), it is said:
“In order to set aside a contract founded in fraud, it is only necessary in equity
to prove that the representation upon which the action is founded is false, that
it is material, and that damage has ensued; while at the common law the proof
must go to the extent of satisfying the jury that the defendant knew that the
statement relied upon was false. It will therefore be seen at a glance that the
remedy in equity is much broader and much more efficient than the remedy at
law could be.”

In Commercial, etc., Co. v. Southern Surety Co., 100 N.J.Eq. 92, 135 Atl.
511 (1926), aff. 101 N.J.Eq. 738, 138 Atl. 919 (1927), the court said: “Equity
remains inactive only in that class of fraud that are recognized and remediable
at law. A misrepresentation without intent to deceive will not sustain an action
at law for deceit, while in equity an untruthful representation of a material fact,
though there be no moral delinquency, is deemed to be fraudulent. Eibel v,
Von Fell, 55 N.J.Eq. 670; Straus v. Norris, 77 N.J.Ed. 33; Cowley v. Smyth,
46 N.J.L. 380. The law courts not having as yet taken upon themselves to
relieve against wrongs resulting from misrepresentations fraudulent in conscience
only, courts of equity continue to perform that function.”

In a number of states the equitable view, as expressed above, is applied at
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The principal source of this jurisdiction, however, is the
inherent authority of the Court of Chancery in all cases of
fraud. The idea of fraud, as a part of our jurisprudence, had
its genesis in the English Court of Chancery. It was an emana-
tion of the Conscience motif introduced by the early clerieal
Chancellors, who had little other than their religious institu-
tions to guide them in their forensic activity.® They carried
over into their secular functions the belief that it was inher-
ently wrong to contravene the dictates of good conscience. To
this they added similar ideas of the civil law.® Conscience was
made to serve as the measure of conduct. The violation of
conscience by untruth became actual fraud.

law. See Johnson v. Gulich, 46 Neb, 817, 65 N.W. 883 (1896); Charles P. Kel-
fogg Co. v. Kohn, 82 Minn, 419, 85 N.W. 159 (1901); Browning v. National
Capital Bank, 13 D.C.App. 17 (1898); Holcomb v. Noble, 69 Mich, 396, 37
N.W. 497 (1888); Aldrich v. Scribner, 154 Mich. 23, 117 N.W. 581 (1908).

8In the introduction to his Lives oF THE Lorp CHaNcCELLORS, Lord Camp-
bell points out that when the Anglo-Saxons were converted to Christianity at
about the end of the 6th Century, the King always had a priest near his per-
son who was his confessor. He became popularly known as the keeper of the
King’s conscience.

In the course of time he acquired the power, and later the authority,
which we associate with the Chancellor. Until the early part of the 14th Cen-
tury this individual was, at practically all times, a churchman. The first lay
Chancellor appointed by an English king was Sir Robert Bourchier who be-
came Chancellor in 1340. For more than 700 years before that time the doc-
trines of Chancery were formulated by clerics. And for several hundred years
thereafter the office of Chancellor was occupied by ecclesiastics. In the long
list of British Chancellors are to be found such names as St. Swithin, Thomas
a Becket, Walter Hubert (Archbishop of Canterbury), Cardinal Beaufort,
Cardinal Wolsey, among many other eminent churchmen.

These early Chancellors were guided extensively by their religious train-
ing and inclinations. Their decisions hold strong evidence of that fact. For
example, Cardinal Morton was called upon to decide whether a release exe-
cuted by one of two executors was valid. It was contended that the court
could grant no relief because the common law recognized its validity. The
Chancellor said (Y.B. 4 Hen. 7, 4; 1489): “It is against reason that one exe-
cutor should have all the goods, and give a release by himself. I know very
well that every law should be consistent with the law of God; and that law
forbids that an executor should indulge any disposition he may have to waste
the goods of the testator; and if he does, and does not make amends, if he is
able, he shall be damned in hell.”

The emphasis of conscience is undoubtedly attributable to the ever present
religious influence.

®See Brice, Roman Aequitas and English Equity (1913), 2 Geo. L. J. 16.
The general subject is discussed by Sir Frederick Pollock in Contracts In Early
English Low (1893), 6 Harv. L. Rev. 389, and by Professor Ames in Parol Con-
tracts Prior To Assumpsit (1894), § Hazrv, L. Rev. 252,
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When the courts of law were released somewhat from the
rigid formalism which circumscribed their remedies,’® they
borrowed this equitable notion of “fraud”. They undertook
to give relief against some types of actual fraud. In doing
80 they were in no sense innovators, but partial copyists. They
did not oust the Court of Chancery of jurisdiction to the extent
to which they gave a remedy. That court had been granting
relief against fraud not because there was no remedy at law,
but because fraud was its own native growth. It continued
to do so. The exercise of a partial concurrent jurisdiction by
courts of law could not deprive the Court of Chancery of that
which was its very own.™

‘While the Court of Star Chamber existed, the Chancellor
had little occasion to exercise his undoubted jurisdiction over
fraud, for in that tribunal the plaintiff secured effective relief,
and punishment was meted out to the defendant. When that
court was abolished in 1641 the Court of Chancery was called
upon more frequently to exercise its inherent authority.!* This
it did unrestrictedly, and without regard to the adoption of
a concurrent jurisdiction by courts of law over some classes
of actual fraund.'®

¥ See 2 Pom. Eg. Juris. (4th Ed. 1918) section 912.

A most comprehensive treatment of this subject is to be found in SELECT
Essavs IN AwnGLo-AMericAN Lecar Hrstory (1907); particularly PoLLock,
Ewcrise Law Berore TeHE NormaN Conquest (1898); Marranp, Tue His-
TorRY OF THE RecisTER Or OricINAL Writs (1889).

“In Commercial, etc, Co. v. Southern Surety Co., 100 N.J.Eq. 92, 135
Atl. 511 (1926), aff. 101 N.J.Eq. 738, 138 Atl. 919 (1927), the court said: “The
concurrent jurisdiction of the law courts to relieve against deceitful representations
does not abridge equity’s jurisdiction to grant relief on that score * * *”

See Holdsworth, The Early History Of Equity (1915), 13 Micm. L. Rzv.
293; Adams, Origin Of English Equity (1916), 16 Cor. L. Rrv. 87,

The English cases likewise make it clear that the Court of Chancery lost
no part of its authority in cases of fraud because of the practice of the law courts
to give a remedy in certain cases of fraud. The most instructive case on this
subject is Slim v. Croucher, infra, note 17, Each of the several opinions in that
case emphasizes the fact that courts of law exercise jurisdiction in cases of fraud
by a gradual extension of their powers, but that relief in equity had been admin-
istered without regard to the circumstance that a legal remedy might or might
not be available, and that therefore the jurisdiction of equity was not wiped out
to the extent that the law courts thereafter undertook to give a remedy.

¥ See Story, Eqgurry JuriserupeEnce (14th Ed. 1918), section 262.

®There is a single exception to an otherwise universal jurisdiction wher-
ever the occasion for relief is fraud. Equity has no jurisdiction to cancel a
will or its probate upon the ground that it was procured by fraud. There
seems to be no good reason for the existence of this exception. Its origin does
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‘When the juristic institutions of the mother country were
transplanted into the American colonies, it had become thor-
oughly established that the English Court of Chancery was
free to exercise jurisdiction in every case of actual fraud. It
was doing so whether the form of relief sought was equitable,
or merely a claim for money damages. In the leading case
of Colt v. Woollaston,'* decided in 1723, the complainant filed
a bill for a decree that the defendant repay £240 which the
complainant alleged he paid for shares in a patented device
through fraudulent representations of the defendant. Such a
decree was made, the court declaring that there was no sub-
stance to the objection that the complainant had an adequate
remedy at law. Lord Hardwicke, who did much to define the
equitable conception of actual fraud, said in a case decided
in 1745:

not warrant its continuance in this country. Under the English system, the valid-
ity of wills disposing of personal property was determined by the ecclesiastical
courts, and as to wills disposing of realty the law courts offered an adequate
remedy where fraud was alleged. Some of the early English cases asserted
the existence of a jurisdiction in the Chancellor to determine such questions,
but the rule became settled to the contrary. Welby v. Thornaugh, Prec. Ch.
123, 24 Eng. Rep. 59 (1700) ; Maundy v. Maundy, 1 Ch. Rep. 66, 21 Eng. Rep.
526 (1638); Bennet v. Vade, 2 Atk. 324, 26 Eng. Rep. 597 (1742); Allen v.
McPherson, 1 H.L. Cas. 191, 9 Eng. Rep. 727 (1847).

In the United States the existence of an equity jurisdiction is generally
denied. Summer v. Staton, 151 N.C. 198, 65 S.E. 902 (1909) ; Knikel v. Spitz,
74 N.J. Eq. 581, 70 Atl, 992 (1908) ; South Camden M. E. Church v. Wilkinson,
36 N.J. Eq. 139 (1882); Broderick’s Case, 21 Wall. 503, 22 1. ed. 599 (1874);
Domestic Etc. Missionary Society v. Eels, 68 Vt. 497, 35 Atl. 462 (1895) ; Lyne
v. Marcus, 1 Mo. 410 (1823); State v. Lancaster, 119 Tenn, 638, 105 S.W. 858
(1907).

In Gaines v. Chew, 2 How. 619, 11 L. ed. 402 (1844), it was said: “It may
be difficult to assign any very satisfactory reason for this exception. That
exclusive jurisdiction, over the probate of wills is vested in another tribunal, is
the only one that can be given.”

A statutory jurisdiction to contest probate in equity exists in some states.
See in this connection Couch v. Eastman, 27 W.Va. 796 (1886); Wheeler v.
Wheeler, 134 Ill, 522, 25 N.E. 588 (1890).

Equity may treat the perpetrator of such a fraud as a trustee, and act
upon his conscience and property accordingly. Barnesly v. Powell, 1 Ves. 287,
17 Eng. Rep. 1034 (1749); Vincent v. Vincent, 70 N.J. Eq. 272, 62 Atl 700
(1905) ; Sohler v. Sohler, 135 Cal. 323, 67 Pac. 282 (1902).

“2 P. Wms. 154, 24 Eng. Rep. 639 (1723). See also Slim v. Croucher, 1
De Gex F. & J. 418, 45 Eng. Rep. 462 (1860); Hill v. Lane, L.R. 11 Eq. 215
(1870) ; Redgrave v. Hurd, 20 Ch. Div. 1, 51 L.J. Ch. 117 (1881); Reese River
Silver Mining Co. v. Smith, L.R. 4 H.L. Cas. 64 (1869); Rawlins v. Wickham,
3 De Gex & J. 304, 44 Eng. Rep. 1285 (1858).






