MORTGAGE DEFICIENCIES IN NEW JERSEY

Deficiencies arising upon foreclosure and sale of mortgaged
premises have had a relatively long and varied history in New
Jersey. There are few reported cases and no legislation before
the period of reconstruction following the Civil War. The
obligor had his remedy upon his bond by an action at law!
without first being required to exhaust his remedy upon the
mortgage.? The equitable nature of the assuming grantee’s
undertaking was early recognized, and Chancery clothed itself
with exclusive jurisdiction for its enforcement.®* Entry of
judgment upon the bond did not impair the security of the
mortgage, but the Court of Chancery protected the mortgagor
by restraining the sale of the equity of redemption in the mort-
gaged premises upon an execution at law in satisfaction of
the mortgage debt.* Chancery seems to have been without
jurisdiction to decree, in the suit brought to foreclose a mort-
gage, the payment of a deficiency which might arise upon sale,
except where a special equity was shown to exist.’

The Act of March 29th, 1866,° confirmed and enlarged the

*Klapworth v. Dressler (Ch. 1860), 13 N.J. Eq. 62, at 65.

*Flanagan v. Westcott (Ch, 1856), 11 N.]. Eq. 264.

*Klapworth v. Dressler, supra note 1; Pruden v, Williams (Ch. 1875), 26
N.J. Eq. 210, at 211, See post pages 47 f.

*Flanagan v. Westcott, supra note 2;Severns v. Executors of Woolston (Ch.
1842), 4 N.J. Eq. 220; Van Mater v. Conover (Ch. 1866), 18 N.J. Eq. 38, “If
the mortgage creditor, after decree of foreclosure, proceed against his debtor
for the mortgage debt, the decree of foreclosure is 1pso facio opened, and the
debtor let in to redeem”, Osborne v. Tunis (E.& A. 1856), 25 N.J. Law 633
at 651. The equitable rule seems to have been incorporated bodily into the 1880
Act. See post, pages 28 and 29.

® Klapworth v. Dressler, supra note 1. The obligor’s insolvency was re-
garded as a sufficient reason for decreeing in the foreclosure action that an
assuming grantee pay the deficiency which might arise upon sale. See Pruden
v. Williams, supra note 3.

¢Nix. Dig. 119; Rev., p. 118, Sec. 76. * ¥ * “it shall be lawiul for the
Chancellor, in any suit for the foreclosure or sale of mortgaged premises, to
decree the payment of any excess of the mortgage debt above the net proceeds
of the sale, by any of the parties to such suit who may be liable, either at law
or in equity, for the payment of the same”. In Rev. 1877, p. 118, this section
appears with a proviso that there must be a prayer for a deficiency in the bill.
By rule 38 of Chancery (Nix. Dig. 1868, p. 1096) notice of the prayer had to
be served with a subpoena ticket. The litigation involving the 1866 Act, and
the 1877 revision forecast by half a century the Legislation of 1932 (P.L. 1932,
Chap. 231, page 509) providing that no action be instituted against any party
answerable upon the bond unless such party is joined in the proceeding to fore-
close the mortgage.
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power assumed by the Chancellor in Klapworth v. Dressler®®
and gave legislative recognition to the existence of an equitable
right arising by virtue of the covenant of assumption of mort-
gage contained in a deed conveying mortgaged premises. The
provisions of the Act were not mandatory, so that failure to
join as parties defendant to the foreclosure action, grantees of
the mortgaged premises who had assumed payment of the
mortgage,” or failure to enter a deficiency decree against a
guarantor of the mortgage who had been joined as a party
defendant to the foreclosure suit® did not bar a subsequent
action in Chancery against the grantees or the guarantor.

In 1880, the Legislature laid the groundwork for the pres-
ent mortgage deficiency structure.? The practise of entering
deficiency decrees in foreclosure suits was abolished'® and it
was made “lawful first to proceed to foreclose the mortgage”
before suing upon the bond!! for a deficiency. The Act of
18662 was thereby repealed and legislative disapproval of the
doctrine of Klapworth v. Dressler'® registered. Provision was
made for the redemption of mortgaged premises upon suit for
a deficiency.” Nowhere in the Act, however, is any express
provision made for three numerically important groups;
namely, mortgagors whose mortgages secure notes;® grantees
of mortgaged premises who accept deeds containing covenants

‘a Supra note 1.

" Pruden v. Williams, supre note 3.

® Jarman v. Wiswall (Ch. 1873), 24 N.J. Eq. 267.

*P, L. 1880, Chap. 170, page 255 entitled “An Act concerning proceedings
on bonds and mortgage given for the same indebtedness and the foreclosure and
sale of mortgaged premises thereunder”.

©p L. 1880, Chap. 170, page 255, Sec. 1.

nJ1d. Sec. 2: “That in all cases where a bond and mortgage has or here-
after may be given for the same debt, it shall be lawful to proceed first to
foreclose the mortgage, and if at the sale of the mortgaged premises under said
foreclosure proceedings, the said premises should not sell for a sum sufficient
to satisfy the said debt, interest and costs, then, and in such case, it shall be
lawful to proceed on the bond for the deficiency, and that in all suits upon the
bond, judgment shall be rendered and execution issue only for the balance of the
debt and costs of suit.”

2 Nix. Dig. 119; Rev. p. 118, Sec. 76.

® Supra note 1, . .

“PpL. 1880, Chap. 170, page 255, Sec. 3. Redemption was limited to the
owner of the mortgaged premises at the time of foreclosure and sale.

¥ The provisions of the Act do not apply to mortgages securing notes. Asbury
Park and Ocean Grove National Bank v. Giordano, 3 N.J. Mis. R, 555, affirmed
(E.&A. 1926) 103 N.J. Law 171
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of assumption;'® and makers of mortgages cut off by the fore-
closure of prior mortgages.!” The apparently deliberate and
studied neglect of the three groups enumerated has persisted
to the present day.

The laxity of the provisions of the second section of the
1880 Act'® was soon apparent and resulted in the amendment
of 1881.1® The provision for redemption was enlarged to apply
to any person against whom a judgment for deficiency was
entered®® instead of being limited to the owner of the property
at the time of the foreclosure and sale as in the 1880 Act.*

It was but natural that the legislation effecting such rad-
ical changes in the law should at once become the target of
attack upon constitutional grounds. The provision eliminating
the entry of a decree for a deficiency in the foreclosure action
was upheld as constitutional in its application to mortgages
executed before its passage®” The statute being procedural
only, there was no impairment of the obligation of contract
in violation of the constitutional guarantee.?® While the Act
did deprive Chancery of jurisdiction to enter a decree for
deficiency in the foreclosure action, no person was deprived
of a remedy in violation of the constitutional prohibition, be-
cause a more efficacious remedy of the same sort remained,
and the Legislature lawfully may take away one of two or
more equally effective remedies of the same sort.?* Nor was
this provision tainted with the unconstitutionality of the sec-
ond and third sections of the Act, since it was clearly separable
from the rest of the Act and could stand alone.”®

The Courts had no difficulty in finding the second and
third sections of the Act unconstitutional in their application

¥ See post, page 32.

* See post, page 31,

8 See supro, note 6.

“P.L. 1881, Chap. 147, page 57.

»1d. Sec. 2.

* See supra, note 14.

® Newark Savings Institution v. Forman (Ch. 1881), 33 N.]J. Eq. 436; Allen
v. Allen (Ch. 1881), 34 N.J. Eq. 493; Naar v. Union etc. Land Co. (Ch. 1881),
34 N.J. Eq. 111; The Chancellor v, Traphagen (E.&A. 1886), 41 N.J. Eq. 369;
Toffey v. Atcheson (Ch. 1886), 42 N.J. Eq. 182; Hill v. Hill (E.&A. 1923),
95 N.J. Eq. 233, at 239.

* Const. New Jersey, Art, 4, Sec. 7, Par. 3.

# Newark Savings Institution v. Forman, supra note 22.

* Newark Savings Institution v. Forman, supra note 22,
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to mortgages in existence at the time of its passage.?® There
was a clear impairment of the obligation of contract. The
time for payment of the bond was enlarged beyond the period
named in it for payment and there was substituted for the
obligation of the bond, an obligation to pay the amount of a
deficiency. The remedy upon the bond was postponed until
the mortgage security was exhausted, conferring upon the
obligor an advantage he did not have before.

In interpreting the Act, and in applying its provisions to
cases, the Courts have ranged from extreme liberalism to a
conservatism equally extreme. The Act has been held to have
no application to an action by a grantor against a grantee
upon the covenant of assumption contained in the deed,®™ nor
does it operate to prevent the mortgagee from maintaining
ejectment notwithstanding the mortgage has not been fore-
closed.”® Where the obligor has died, the holder of the bond
and mortgage may present his claim to the personal repre-
sentative®® and, if notice is served disputing the claim, suit
may be brought without first foreclosing the mortgage.®®
Where, however, the decedent has only assumed payment of
the mortgage, the claim cannot be proved until after fore-
closure®® Suit may be instituted upon the bond immediately
after the foreclosure sale, although the sale has not as yet been
confirmed by the court.®? The failure to include in the fore-

* Baldwin v. Flagg (Sup. 1881), 43 N.J. Law 495; Coddington v. Executors
of Bispham (E.&A. 1833), 36 N.J. Eq. 574; Morris v. Carter (Sup. 1884), 46
N.J. Law 260; Wilkinson v. Rutherford (Sup. 1887), 49 N.J. Law 241; Wil-
kinson v. Lemassina (Sup. 1888), 51 N.J. Law 61; Champion v. Hinkle (E.&A.
1888), 45 N.J. Eq. 162. In this connection it is interesting to note that in 1924
a belated and vain attack was made upon the constitutionality of the Act upon
tl;e Igrj)ur%i thf.; its title was inadequate. McGlathery v. Dorman (Ch. 1924),
9 J. Eq. 17.

% Algrod Realty Co. v. Bayerl (Sup. 1932), 10 N.J. Mis. R. 651. The
grantor may recover from the grantee before the mortgage assumed has been
paid, and before foreclosure sale. See also Holland Reform School Society v.
Delazier, 84 N.J. Eq. 442, affirmed (E.&A. 1915) 85 N.J. Eq. 497, and note
133 infra.

= Mershon v. Castree (Sup. 1895), 57 N.J. Law 484.

® Crater v. Smith (Prerog. 1886), 42 N.J. Eq. 348, affirmed (E.&A. 1887),
43 N.J. Eq. 636; Cranmer v. Cole (Circuit Ct. 1933), 11 N.J. Mis. R. 578.

® Weatherby v. Sparks (Sup. 1899), 63 N.J. Law 445. .

# Terhune v. White (Ch. 1881), 34 N.J. Eq. 98; Field v. Thistle (Ch. 1899),
58 N.J. Eq. 339. .

¥Development B. & L. Ass’n. v. Nurock (Sup. 1931), 10 N.J. Mis. R, 23,
but see Vanderbilt v. Brunton Piano Co. (E.&A. 1933), 111 N.J. Law 596 at
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closure suit necessary parties defendant will preclude an action
upon the bond against anyone liable thereon.’® An obligee
who has begun suit upon the bond for a deficiency cannot be
forced to complete the action in order to give the defendant
an opportunity to redeem.** The Act does not apply to suits
upon bonds secured by mortgages upon premises outside of
New Jersey.® Where, however, judgment was entered in
another state upon a bond secured by a mortgage on New
Jersey lands, a suit will lie to redeem if brought within six
months of the date of entry of judgment.*® The holders of
overdue interest coupons attached to bonds secured by trust
mortgages may sue thereon before foreclosure of the trust
mortgage.® While the provisions of the Act may be waived,
the giving of a bond with a warrant of attorney to confess
judgment does not constitute such a waiver,®® and the mort-
gage must be foreclosed before judgment is entered. Failure
to allege in the complaint that the mortgage securing the bond
sued upon has been foreclosed is not a fatal defect.®®

The holder and the maker of the mortgage which has been
cut off by the foreclosure of a prior mortgage covering the
same premises are not affected by the provisions of the Act.*

597, “It was the right of the mortgagee, the order w Chancery confirming sale
it}n:virtb)g I()ieen duly made and subsisting, to recover the deficiency in an action upon
e bond”.

® Deal Park Co. v. Bannard (Sup. 1924), 2 N.J. Mis. R. 194,

*Wolf v. Schlichting (Ch. 1932), 111 N.J. Eq. 619.

¥ Colton v. Salomon (Sup. 1901), 67 N.J. Law 73. Suit may be brought
on such bonds before foreclosure of the mortgage.

¥ McGlathery v. Dorman, supra note 26,

¥ Fidelity Co. v. Wilkes-Barre Co. (E.&A. 1922), 98 N.J. Law 507; Levy
v. Atlantic City and Shore R.R. Co. (E.&A. 1927), 103 N.J. Law 401; but
see Schoeler v. Chancery Lane Corp. (Sup. 1932), 10 N.J. Mis. R. 932; and
Homes v. Seashore Etc. Railway (Sup. 1894), 57 N.J. Law 16, where recovery
was denied because the mortgage had not been foreclosed.

® Hellyer v. Baldwin (Sup. 1890), 53 N.J. Law 141; Van Aken v. Tice
(Sup. 1897), 60 N.J. Law 377 at page 378. The waiver goes only to the right
to have suit begun by service of process. Crosby v. Washburn (Sup. 1901), 66
N.J. Law 494, Judgment may be entered for the penalty of the bond, even
though part of the deficiency has been paid. Earl v. Jenkins (Sup. 1904), 71
N.J. Law 416. See Levin v. Wenoff (Sup. 1929), 7 N.J. Mis. R. 603, for
a discussion of the Act concerning the entry of judgment upon bond and war-
rant of attorney to confess judgment.

® Callan v. Bodine (Sup. 1911), 81 N.J. Law 240. Cf. South Broad B. & L.
Ass'n. v. Brunetto (E.&A. 1934), 112 N.J. Law 79, post page 37.

® Wheeler v. Ellis (Sup. 1893), 56 N.J. Law 28; Schmidt v. Frey (E.&A.
1914), 86 N.J. Law 215; semble, Liss v. Ward Hamilton, Inc. (Ch. 1929),
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The lien of the subsequent mortgage is completely destroyed
by foreclosure of the prior mortgage. There is, therefore, no
requirement that such a mortgage be foreclosed in an inde-
pendent action before suit is begun on the bond which is se-
cured.** Such a mortgage is foreclosed in the same proceeding
brought to foreclose the prior mortgage.* So far as the first
and second sections of the Act as amended are concerned, there
is no reason why the Act could not apply.*® It is the third
section, providing for redemption, that presents an insuperable
barrier.** Were the holder of the subsequent mortgage required
to be prepared at all times to comply with an offer of redemp-
tion, he would be put to the election of paying off the prior
encumbrance or losing not only the value of his security, but
his right in personam as well. The result so reached would
be doing violence to the understanding of the parties, and
would render it impossible for realty owners to secure mort-
gages upon premises already encumbered. Specific legislation
is required if the maker of the subsequent mortgage is to have
benefits similar to those conferred by the Act.*®

The grantee of mortgaged premises who accepts a deed
containing a covenant of assumption of the mortgage debt is

104 N.J. Eq. 279; Sivade v. Smith (E.&A. 1929), 104 N.J. Eq. 528; Echikson
v. Zalenski (E.&A. 1930), 106 N.J. Law 508; Goldberg v. Fisher (Sup. 1933),
11 N.J. Mis. R. 657. A like result has been reached where the lien of the mort-
gage has been destroyed by agreement of the parties, Franklin Ass’n. v. Rich-
man (Sup. 1900), 65 N.J. Law 526; Bower v. Bower (E.&A. 1909), 78 N.J.
Law 387; and where the mortgage 1s a nullity because of lack of title in the
mortgagors, Pruden v. Savage (Sup. 1903), 70 N.]J. Law 22, and where the lien
of the mortgage has been destroyed by judicial sale free and clear of the mort-
gage, Seigman v. Streeter (Sup. 1899), 64 N.J. Law 169.

* See cases cited in note 40, supra.

“ Wheeler v. Ellis, supra note 40, at page 30.

“Wheeler v. Ellis, supra note 40, at page 30, “The language of the statute
is capable of supporting either contention”.

“ Wheeler v. Ellis, supra note 40, at page 31 “the conclusive character of
a sale in foreclosure of a prior mortgage will not be ascertained until every
subsequent mortgagee necessarily made a party to the foreclosure proceedings,
has had six months in which to bring suit on his bond, and, in case of any such
suit, until it is ended by final judgment, and perhaps until six months afterwards.
Evidently this would render the foreclosure of prior mortgages very precarious,
and would enable the mortgagors to impair seriously the value of such secur-
ities by giving subsequent mortgages”.

% Opportunity to redeem seems to be a stumbling block in the way of legis-
lation without imposing upon the holders of prior encumbrances, the burden of
notifying all persons liable on subsequent encumbrances of the pendency of the
foreclosure.
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also beyond the pale of the Act, if the decision in Black
Diamond Building & Loan Association v. Redlinghouse*® is
to stand as law, The Redlinghouse case is based upon a state-
ment of the Court of Errors and Appeals in Green v. Stone,*
a case which decides only that the remedy in equity against
an assuming grantee was in no way impaired by the Act, and
that the passage of the Act in no way affected the equitable
principles upon which the assuming grantee’s liability is
founded.*® Green v. Stone is good law, based upon sound
reasoning, but it unfortunately contains a dictum that has
led to the decision in the Redlinghouse case,*® which, if logic-
ally extended, should permit the entry of a deficiency decree
against assuming grantees in the suit to foreclose the mort-
gage.®®

The Redlinghouse case also cites as a binding precedent,
Holland Reformed School Society v. DeLazier®™ and National
Bank of New Jersey v. Lefkowits.™ The latter case arose

“ (Ch., 1933) 113 N.J. Ea. 1, holding that suit may be brought in equity
against obligors upon the bond and assuming grantees even though more than
six months have elapsed since the foreclosure sale. For the proposition that
obligors upon the bond may be sued in equity together with assuming grantees
even though there is an adequate remedy at law, see Uptown B. & L. Ass'n. v.
Leff (Ch. 1933), 112 N.J. Eq. 543, and cases there cited.

“(E.&A. 1896) 54 N.J. Eq. 387 at pages 390 and 391, “All the cases
agree that the language (of assumption) contained in this deed creates an obli-
gation on the part of the grantee which the mortgagee may enforce in equity.
This remedy of the mortgagee is not affected by the Acts of 1880 and 1881,
The first section of the act of 1880 regulates simply the form of proceeding in
foreclosure suits, and the second and third sections, as amended by the act of
1881, apply to suits at law upon bonds secured by mortgages.”

% Supra note 47, at page 391, “The ancient and familiar doctrine in equity
that the creditor shall have the benefit of any obligation or security given by
the principal to the surety for the payment of the debt, and the remedy in a
court of equity to enforce this equitable doctrine, are not impaired by this legis-
latlon The remedy in equity is independent of the foreclosure suit.”

* Examination of the state of case in Green v. Stone discloses that the bill
to enforce the grantee’s liability was filed within six months of the date of the
foreclosure sale. The bar of the short statute of limitations was not invoked
as a defense in Green v. Stone, as it was in the Redlinghouse case.

® There seems to have been some doubt as to whether Chancery could not
enter a decree for a deficiency in the foreclosure suit even before the 1866 Act.
See note 5 supra.

* (Ch. 1915) 84 N.J. Eq. 442, affirmed (E.&A. 1916) 85 N.J. Eq. 497. The
bill was by a grantor against his and subsequent grantees, not by a mortgagee
as in the Redlinghouse case. The provisions of the Act are not alluded to by
the appellate court. The case establishes the proposition that equity will assume
Jurlsdxctlon of actions cognizable in a court of law in order to avoid citcuity
of action. See Uptown B. & L. Ass’n. v. Leff, supra note 46, at page 544.

* (Ch. 1930) 107 N.J. Eq. 265.
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under the 1907 supplement to the Mortgage Act®® and involved
no question of the applicability of the 1880 or 1881 Acts to
suits in Chancery.® The DeLazier case arose upon a demurrer
to a bill filed by the vendor who had paid a deficiency and
was a direct challenge to the jurisdiction of the Court of
Chancery to entertain a bill against successive assuming gran-
tees. In overruling the demurrer, the Court decided that the
1880 and 1881 Acts in no way impaired the vendor’s right to
proceed in equity to enforce the liability of the assuming
grantee. The decision is a corollary of Green v. Stone, and,
like Green v. Stone, is sound law. Neither case is authority
for the proposition that the provisions of the 1880 Act as
amended are inapplicable to suits in Chancery against assum-
ing grantees. Nor can either case justify the result reached
in the Redlinghouse case, where the accident of inclusion of
obligors upon the bond in the Chancery action against assum-
ing grantees deprived the obligors of the benefit of the pro-
visions of the Act.

The Act, in its second and third sections, makes reference
to proceedings upon the bond for the deficiency; the entry of
judgment for any balance of debt,” and redemption by any
person against whom a judgment has been recovered.’® Liter-
ally, the action brought by the mortgagee against the assum-
ing grantee is not an action upon the bond, but the law courts,
in construing the Act, have consistently followed a policy of
liberal interpretation more often found in a court of equity.
The instrument sued upon has been given a relatively minor
significance. The important inquiry has been, is the action
brought to enforce the same debt for which a bond and mort-
gage have been given? Where the question is answered in
the affirmative, the Act has been held to apply.”” “The form

B P. L. 1907, Chap. 231, page 563; 3 Comp. Stat. 3423, Sec. 51.

* See post, page 37.

%3 Comp. Stat. 3421, Sec. 48.

%3 Comp, Stat. 3422, Sec. 49.

¥ Where, subsequent to the bond and mortgage, a second bond with war-
rant of attorney to confess judgment was given, it was held that foreclosure
of the mortgage was a condition precedent to entry of judgment upon the second
bond. Van Aken v. Tice (Sup. 1897), 60 N.J. Law 377. Where three bonds
were given at different times, all secured by the same mortgage, foreclosure of
the mortgage was held to be a condition precedent to suit upon two of the






