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THE JUDICIAL INFLUENCE OF
CHIEF JUSTICE GUMMERE

Any adequate presentation of the effect of the judicial
opinions of the late Chief Justice William S. Gummere upon
the jurisprudence of the State of New Jersey is difficult and
perhaps impossible until time has given us a better perspec-
tive. In this paper, published one year after his death, we
can only examine his leading opinions and from them judge
the character of his intellect, the trend of his ideas and how
his mind reacted to the condition of ‘the times in which he
lived. He occupied a high position in our judiciary for a long
period, and all who came in contact with him recognized at
once his outstanding ability, the clarity of his thought and
definiteness of his views in cases involving intricate facts and
complex legal problems.

The Chief Justice was a member of the Supreme Court
for over thirty-seven years, and its presiding Justice for over
thirty-two years. During that long period of service, he par-
ticipated in the decisions of thousands of cases of all types,
and himself wrote the opinions of the Court in upwards of
one thousand. Their very number and the diversity of their
subject matter indicate the wide knowledge of the Chief Justice
in legal affairs, and the capacity of his mind for grappling
effectively with legal problems of every variety.

‘While he was by no means a specialist in any particular
legal field, still it is noteworthy, from the classification of his
decisions, that the greater number of them deal with matters
involving municipal government, statutory comstruction and
practice. Comparatively few relate to equity matters, and
those that do are confined largely to cases where the rights of
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‘the parties and the powers of the court are sharply defined,
and not to the intangible field where the court of conscience
extends its influence to protect the unwary.

The very fact that Justice Gummere was assigned ‘to and
did write so many opinions dealing with matters involving
statutory construction indicates and emphasizes where his
interest lay and where ‘the strength of his mentality was best
applied. This type of case calls for accurate analysis of words
and phrases, and the application of well-defined rules of law.
In this class of decisions he reigned supreme.

Few, if any, of our Justices have had a power such asg his
to reduce a complicated set of facts to the essential elements
and then apply the appropriate legal principle to them in a
clear, definite manner.

As an illustration of this aptitude, a few examples taken
at random will suffice.

“Services rendered by a wife in the home of her
husband to a lodger residing with them, even though
they consist largely of the personal attendance of the
wife, and include the nursing of the lodger when sick,
are within the range of her domestic duties, and with-
out an express contract or promise made by the lodger
to the wife, the latter cannot maintain an action
against him, or in the case of his death, his executor,
for the recovery of compensation for such services.
The implied contract which the law raises in such a
case is that the person to whom such services are ren-
dered will make reasonable compensation therefor to
the husband and not the wife.”””

“The facts set up by which 'the plaintiff seeks to
avoid the bar of the statute (Limitation) do not de-
prive the defendant of its protection. The Statute of
Limitation makes the lapse of time a positive and legal
bar. When once it has begun to run against a person
under no legal disability, it pursues its course uninter-
rupted by any subsequent events, except those which
are specified in the statute itself. An examination of

1 Stevenson v. Akarman, 83 N.J.L. 458 (E.&A. 1912).
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the legislation demonstrates that the replication does
not present a case within any of the express exceptions
of the statute, and courts of law cannot read into it an
exception by implication.”?

Each of these statements contain crisp, positive phrases.
There is no doubt suggested or implied, no hesitation in pro-
nouncing what the law is and in enforecing what may be the
result thereof regardless of the outcome,

One unfortunate result of this definiteness, and perhaps
inability to perceive the effect of a judicial pronouncement
upon the social consciousness of a large body of the citizens
is shown in the furor created by his opinion in the case of
Graham v. Consolidated Traction Company.?

The facts in this case established that plaintiff, a child
between four and five years, had been killed by the defendant
street railway. The jury found the defendant guilty of negli-
gence and assessed the damage at $5,000.00. The statute per-
mitting recovery in death cases expressly limited the damages
to an amount to compensate for the pecuniary loss to the widow
and next of kin. Chief Justice Beasley had expressly pointed
out that the statute authorizing the action prohibited 'the
allowance of damages for the suffering of the bereaved family.*

At about the same 'time, Justice Depue had charged the
jury in a similar action to limit their verdict to the finaneial
loss of the family.® Neither of these statements of the same
legal principle aroused the popular feeling.

Chief Justice Gummere’s opinion, on the contrary, fol-
lowing precisely the same rule and strictly correct from a
legal point of view, was met by a storm of adverse criticism.
Editorials, letters to the press, and printed articles abounded,
most of them attacking the opinion as ruthless and unfeeling.

A contrast between the language of Justice Depue and
the opinion of Chief Justice Gummere will show why the one
passed unnoticed and the other became a cause célebre.

*Hegedus v. Thomas Iron Co., 94 N.J.L. 292 (Sup. Ct. 1920).
*62 N.J.L. 90 (Sup. Ct. 1898).

* Paulmier v. Erie Railroad Co., 34 N.J.L. 151 (Sup. Ct. 1870).
®Toppin v. D. L. & W. R. R,, 21 N.J.L.J. 249 (Sup. Ct. 1896).
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(Depue) “You will perceive that this statute,
(Death Act which he had just read to the jury), ex-
cludes from the consideration of the jury those ele-
ments of damages which ordinarily enter into and
generally make up a considerable part of the damages
recovered by a living person for personal injuries.
Nothing for the pain and suffering of the deceased;
nothing by way of vindictive or punitive damages;
nothing for the anguish and distress of a parent be-
cause of the loss of his child. All these are excluded,
and the statute which gives the right says that all that
shall be recoverable is the value of the pecuniary injury
sustained by the next of kin. * * * Whether the legis-
lature ought not to provide a broader and more ade-
quate mode of compensation in cases of this kind it
is not for us to consider.”

Contrast this carefully worded and considerate statement
of the rule with that of Chief Justice Gummere.

“Children are more often an expense than a
pecuniary benefit to the father. If at the father’s
death an account was stated showing, on the one side,
the moneys expended by him in the education, main-
tenance and support of the child, and on the other side,
the moneys received by the father from his child, in a
majority of every hundred cases the moneys expended
for the benefit of the child would be found to be far in
excess of the amount received from him.”

There had been a previous trial and similar application
to set aside a verdict. With reference to this, he continues :—

“Nor does it (the duty of the court) grow any less
plain because of the fact that another jury, on a former
trial, had shown by a verdict similar to that com-
plained of, an equal disregard of the duty which had
been imposed upon it. A wrong by being persevered
in does mnot, therefore, become a right; nor does a
verdict cease to be excessive by reason of repeated ren-
ditions. Just as often as a plaintiff persists in seeking
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and a jury in rendering verdicts which are palpably
and grossly excessive, just so often it is the duty of
this court to continue to set such verdicts aside.”

This opinion is obviously sound and the result correct.
It is the necessary conclusion to be reached from the provisions
of the Death Act, but in its phrasing little calculated to assunage
the feelings of the bereaved family. Hence, the cry arose that
Justice Gummere regarded the value of a child’s life at $1.00.

The case was again subsequently before the court, and in
an opinion of precisely the same effect, Chief Justice Magie
also set aside a third concurring verdict of the same amount.
The result was the same, but the language was carefully chosen
not to hurt sensibilities, and so created none of the furor of
the earlier opinion.®

Chief Justice Gummere, apparently regardless of the effect
of his opinions upon the public mind, as shown in the case
just referred to, based his decisions which did not relate
merely to statutory interpretations on the fundamental prin-
ciples of the Common Law. His decisions are not replete with
citations of authorities. They were unnecessary. His mind
was a vast storehouse of legal principles which he brought
forth at will and applied accurately. He had a transcending
ability to see the essentials of the case and to solve the ques-
tion presented for determination in accordance with estab-
lished precedents.

One or 'two cases as authority, perhaps merely as illus-
trations by analogy, sufficed to justify his conclusion. His
mind was in no sense fluid. He did not believe in any new
ideas or that changing conditions of life might serve to change
legal concepts. That which had been established as law should
remain as fixed and immutable.

This is expressed by him in no uncertain terms in Lippin-
cott v. Smith.”

® Graham v. Consolidated Traction Co., 64 N.J.L. 10 (Sup. Ct. 1899).

69 N.J.Eq. 787, at 791 (E.&A. 1905). “These cases have definitely settled
the law on this subject in New Jersey, and the propriety of the rule laid down
in them is no longer open to discussion.” Wooster v. Cooper, 53 N.J.Eq. 682,
at 684 (E.&A. 1895).
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“Speaking for myself, I concur in the reasoning
of the distinguished jurist who delivered this opinion.
* * * But even if the logic of his argument was of
doubtful soundness, the construction which he then
put upon the statute ought not now to be departed
from. Ever since its promulgation, in 1862, the deci-
sion has been followed by the Court of Chancery when-
ever the principle established by it was relevant to
the case then under consideration. * * * So far as
we are aware, it has been universally accepted by the
members of the profession as a sound exposition of the
statute in their dealings with questions which involved
its application. Originally it may not have been of
grave consequence whether the statutory provision
received the broad construction given to it in Clement
v. Kaighn or the narrower one suggested by counsel
for the respondent. But, granting this, it certainly
is important that the construction then adopted, and
go universally followed during so long a period, should
be firmly adhered to.”

An interesting example of this reliance on stare decisis
is shown in Public Service Railway Oo. v. Matteucci® Plaintiff
had recovered a judgment of $35,000.00 against the Public
Service Railway Company and Matteucei. Matteucei paid
$10,000.00 and the Public Service $25,000.00. The Public
Service then sued Matteucci for $7,500.00 in order that their
respective contributions might be equalized. The matter first
came before Judge Dungan in the Essex Circuit, and he decided
that contribution should be permitted, saying:—

“In this state we are free to adopt either prin-
ciple (contribution or non-contribution) which ap-
pears to be more logical—more just. The weight of
authority seems to favor the right of contribution.”®

Chief Justice Gummere in writing the opinion for the
Court of Errors reversing the decision of the Essex Circuit

8105 N.J.L. 114 (E.&A. 1928).
°6 N.J. Misc. 34 (Essex Co. Circ. Ct. 1928).
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did not consider that the Court was free to adopt the principle
accepted by Judge Dungan. There had been a decision rendered
over fifty years before to the contrary, and this was to him
final and unchangeable.

“A man who drives a vehicle on a public highway
in negligent disregard of the rights of other users of
such highway is guilty of an unlawful act, and, if the
direct result of that unlawful act is the injury of some
other user of the highway, he is a tort-feasor within
the meaning of that term. * * * If the question was
an open one in this state we should consider that where
injury to a third person is the direct result of the un-
lawful acts of the drivers of two vehicles in negligently
disregarding the rights of other users of the highway,
the rule of law which denies the right of contribution
as between them or their respective employers is, in
our opinion, applicable * * * Assuming that this (the
fact that the rule stated by Chief Justice Beasley was
obiter) is so, the soundness of the principle stated
therein by the Chief Justice has never been questioned
by any later decision, either of the Supreme Court or
of this court; and, having stood unchallenged for more
than half a century, it should not now be overthrown
by judicial decision.”*®

Because of this single decision rendered by Chief Justice
Beasley so many years before, the Court now, in his view, is
not free to consider anew the question of justice and fairness
as argued by the lower court. The principle has been estab-
lished and should remain so, and the maintenance of uniformity
of decision is more important than the accuracy of the original
ruling.

Contrast this point of view with the recent opinion'! of
the Court of Errors rendered since the death of Chief Justice
Gummere :—

“We shall adopt that view in the case at bar which

¥105 NJ.L. 114 (E.&A. 1928).
“Loudon v. Loudon, 114 N.J.Eq. 242 (E.&A. 1933).
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we adopt in all our deliberations, namely, the one that
shall lead to a righetous judgment. Such a judgment
necessarily must be founded on truth, reason, and
justice. A rule of law which has existed in our mother
country for over 150 years and has been adopted and
followed in so many of our sister states would ordi-
narily strongly recommend itself for our favorable con-
sideration. But the fact that the rule is based on a
foundation that is unsound and leads to the suppres-
sion of the truth and the defeat of justice takes from
it the customary traditional and precedential justifica-
tion urging its adoption.

“It seems to us that it is a rather serious indict-
ment against the great science of legal jurisprudence,
which has for its purpose the administration of justice,
to compel one who, under our judicial branch of gov-
ernment, is vested with the powers and duties of in-
terpreting and administering the law, to say, in limine,
‘I am compelled to decide this case against what seems
to be the truth of it’. A law which compels such a
conclusion is not only impotent and embarrassing, but
is a law which, despite its tradition and universality,
was never justified and should not be followed.”

This approach to the solution of legal problems is more
appealing to the lay mind of today when all around us the
established order is being questioned and the former estab-
lished concepts re-examined. Legal principles should be sub-
ject to the same re-examination to asecertain whether they do
effect justice in human relations. Stability and uniformity
of decision have their value, and principles long established
should not lightly be set aside. Still courts of justice should
ever be ready to lay them aside when it is apparent that their
enforcement is working hardship. Such a concept of the power
or duty of a court to disregard precedent did not find favor
with Chief Justice Gummere. To him the earlier decisions of
the Court of Errors bound the court, and fairness of their
application was not for him or the court to settle. The Legis-
lature must make the changes suggested by altered conditions.
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If fairness and justice as set forth in the Loudon case
had been given greater consideration in the Matteucci case,
perhaps we would not have had the recent decision of Fast ».
Pecan,’* which, relying on that ruling, establishes apparently
as a legal principle that (under certain conditions) if a man
be injured by two people he may collect twice as much as if
he received the same injury from one.

The construction of contracts and the application of the
legal principles thereto is a field of law where analysis and
logic find full scope. Here we would expect to find the Chief
Justice’s opinions clear, forceful and effective, and such is
the case.

The right of a carrier to limit its responsibility was a
mooted question in the early years of this century. It had
been established that a carrier could not exempt itself from
liability, but whether it could restrict that burden was dis-
puted. The problem was first presented to the New Jersey
courts in the case of Atkinson v. New York Transfer Co.'®
The opinion of Chief Justice Gummere is in accordance with
the ruling of other state courts, but is excellent for its clarity
of reasoning and definite expression of the rule:

“But the rule (exempting carriers) does not, we
think prevent the carrier from stipulating with the
shipper as to the value of the property entrusted to
it, and contracting that its liability shall be limited
to the amount so stipulated. The carrier is entitled
to be compensated for his services in proportion to the
value of the article consigned, and the consequent risk
assumed by him. The shipper is entitled to take the
benefit of a lower rate, if he desires to do so, by plac-
ing a value upon his goods, for the purpose of their
shipment, below their actual worth. * * * The reason
why contracts exempting the carrier from liability for
loss resulting from his own negligence are held to be
invalid, is that they are against public policy, because
their natural effect is to induce want of care on the

211 N.J. Misc. 253 (Sup. Ct. 1933).
#76 N.JL. 608 (E.&A. 1908).
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part of the carrier in the performance of his duties.
But a stipulation as to the value of the goods shipped
has no such tendency. It exacts from the carrier the
measure of care due to the value agreed on, and is,
we think, a proper and lawful mode of securing a due
proportion between the amount for which the carrier
can be held responsible, and the charges received by it
as a consideration for the safe transportation of the
goods shipped.”

This admirable exposition of the doctrine, so clear and
precise, has been followed many times and quoted with ap-
proval in later cases.'*

Another case which also demonstrates the same clarity
of reasoning and forcefulness is Carnegie Steel Co. v. Con-
nelly.’® The defendant sought to avoid the effect of a contract
by alleging a mistake in the number of tons of steel ordered
from the plaintiff. The trial court had permitted the defendant
to escape liability by submitting the question of mistake to
the jury. Chief Justice Gummere had no sympathy for any
such attempt to evade responsibility. Brushing aside the
defense of misunderstanding or mistake as if it had no place at
law, he affirms that what a man promises he must perform.

“Having declared the provisions of this contract,
and thus induced the plaintiff to perform it according
to the terms exhibited in this letter, the defendant
cannot thereafter set up in a court of justice as a
defence to his breach of it that the letter was written
under a mistaken understanding of what the real con-
tract was, or that it contained statements which he
had not intended to make. The law will not permit
the introduction of evidence by the defendant to show
that information given by him to the plaintiff, and
intended as the basis of action, by the latter, and which

* Perrin v. U. S. Express Co, 78 N.J.L. 515, at 518 (E.&A. 1909) ; Florman
v. Dodd & Childs Express Co., 79 N.J.L. 63, at 66 (Sup. Ct. 1909); American
Silk Dyeing Co. v. Fuller’s Express Co., 82 N.J.L. 654, at 656 (E.&A. 1911);
Adams Express v. Croninger, 226 U. S. 491, at 512 (U. S. Sup. Ct. 1912).
*89 N.J.L. 1 (Sup. Ct. 1916).






