
THE LIGHTERAGE CONTROVERSY

The great battle that New Jersey has been waging for forty
years1 or more against the free lighterage practice in New York
Harbor is a powerful reminder of the fearsomely refined and
complex nature of our economic machine. The practice, seem-
ingly a petty local detail in the sum total of economic adjust
ments, is represented by the combatants as being an inexorable
arbiter of welfare and destiny in communities as far away as
Boston, Baltimore, and Philadelphia—a good 200 miles, and as
near as Jersey City, Newark, and Hoboken. The complaints
are serious indeed. Because in New York Harbor, lighterage
is free, Boston, which has poured concrete into modern docks,
sees her freight dwindle, and Port Newark, newly improved,
sighs for freight which was to arrive but never came. Wiih
Hoboken it is even worse. Once a great place for ships and
shipping, it must look across the river at Manhattan if it would
see many of its erstwhile sea-faring visitors, and since 1920 its
population has declined 11,543. Associations of industrialists,
manufacturers, and merchants in North Jersey protest that
their rivals in Manhattan have an unfair advantage. The claims
of Philadelphia and Baltimore even at their face value can not
be taken so seriously. These cities are doing well, but they
would like to do better and so for the moment they have joined
New Jersey and Boston against New York. Manhattan, on the
other side, is equally convinced of the great significances of free
lighterage and its defense of the practice has been earnest and,
until very recently, successful.

During the last 18 years the forum of the struggle has been
the Interstate Commerce Commission, and it is that body which
must decide this thorny, many-issued controversy. In 1916 a
New Jersey petition aimed against free lighterage failed.2 In
a number of hearings3 since, (not instituted by New Jersey) the

1 See for an account of this controversy Newark Evening News, Jan. 28, 1933.
9 The New York Harbor Case, 47 I.C.C. 643 (1917).
'Iron and Steel Articles, 155 I.CC. 504 (1929); Eastern Class Rate Inves-

tigation 166 I.CC. 314 (1930) ; Southern Class Rate Investigation, 109 I.CC.
300 (1926) ; Consolidated Southwestern Cases, 123 I.CC. 203 (1927) ; Wharfage
Charges at Atlantic and Gulf Ports, 93 I .CC 609 (1924), 157 I .CC 663 (1929),
174 I.CC. 263 (1931) ; Lautz Marble Corp. v. Erie R.R. Co., 115 I C C 543
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practice has withstood incidental or collateral attack. Three
years ago New Jersey joined by Boston, Philadelphia and Balti-
more, reopened the entire matter and now in 1933, at long last,
has succeeded in convincing the examiner for the Commission
that some of her claims are well-founded. Once more we await
the Commission's final verdict. The present writer approaches
with complete humility this esoteric battle-ground, furrowed as
it is with the profound and technical mysteries of rate-making,
cost-accounting, and the actual physical make-up of the trans-
portation process. For a description of the controversy, the
facts on which it is based, the issues which have been made he
must rely on the reports of the Commission.4 What law there
is, is also in the reports. When the writer presumes to judge,
the reader should be aware of the limitations of his competence.

THE TERMINAL FACILITIES OF NEW YORK HARBOR

The peculiar circumstances surrounding the handling of
freight in New York Harbor are the matrix out of which our
problem grows. New York Harbor is served principally by
seven trunk lines which extend westward into the so-called
trunk-line territory and two which extend into New England.
Of the New England carriers, the Boston & Albany (leased and
operated by the New York Central) has a freight terminal on
Manhattan and the N. Y., N. H. & H. a freight terminal in the
Bronx. Of those operating from the West, only one, the New
York Central, has freight terminals on the Manhattan side. As
a result most of the tonnage consigned to Manhattan must be
carried there by water-craft. The waters surrounding Man-
hattan Island have been described as "an interior belt line em-
ployed in switching cars between the terminals of the trunk
lines on the New Jersey shore and the industries, pier stations,
and private terminals in various parts of the harbor. Unlike
the cars on a belt line railroad or an industrial siding, the car
floats and lighters plying in New York harbor are not restricted

(1926) ; 136 I.C.C. 183 (1928) ; Baltimore Chamber of Commerce v. Ann Arbor
R.R. Co., 159 I.C.C. 691 (1930).

4 The writer has also studied the elaborate report proposed to the Commis-
sion by Earl M. Steer, examiner for the Commission in the pending investiga-
tion, and much of the present article is a description and analysis of that report.
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in their operation to a narrow road-bed or to the line of a parti-
cular carrier."5 As a consequence a shipper or receiver con-
veniently located on the harbor front can avail himself of any
carrier serving the harbor at a like cost. Physically this service
is equally possible, though not as essential for persons located
on the New Jersey shore.

There is more than one form of terminal delivery and the
distinctions are important.

a. Car floatage. The freight cars on arriving at the New
Jersey terminals6 are sent into the classification yard; then
switched to the float piers; run over float bridges onto the float
barges and carried across the harbor. The cars may be dis-
posed of in three general ways. They may be carried alongside
pier stations, in which case the freight is unloaded or loaded
onto the pier by the carrier, because it is impractical for ship-
pers to do so. They may be run into team-track yards or off-
track stations8 on the shore in which case, according to the
usual custom everywhere, they are unloaded and loaded by the
shipper. In addition the carriers have stations in the so-called
contract terminals. These terminals are run by independent
contractors. They are universal: i.e. the same terminal is a
station for all the carriers. The cars are floated between the
trunk-line terminals and the contract terminals by the terminal
company, which receives an allowance or a division of a joint
rate for the floatage, switching, and terminal services, which it
performs. The car-float service is considered to be equivalent to
an extension of the carriers rails to the stations on the other side
of the harbor. The Supreme Court has said:

"The mere fact that the physical rails stop at
Jersey City does not mean that the railroad transpor-

5 The New York Harbor Case, supra note 2, at 655.
8 The New York, New Haven, and Hartford R.R. Co. floats cars from its

Bronx terminal to pier stations in Manhattan.
7 "Team tracks" are tracks to which freight is switched from main line

tracks so arranged that teams may be placed alongside the cars to receive the
freight.

8 The writer has not been able to determine the exact nature of these off-
track stations. They are different than the inland off-track stations described
below, since it appears from the examiner's report that the cars are run off the
floats onto these off-track stations. They are probably tracks which are not
connected with main line tracks.
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tation there ends. It continues over to Brooklyn by
means of floats, upon which further rails are laid and
on which empty and loaded freight cars stand and are
transported, so that the rails upon the car-floats are
brought into contact with the rail ends at Jersey City
and the continuation thereof at Brooklyn, and in this
way the transportation is carried on without interrup-
tion from the Western points directly to Brooklyn."9

The metaphysics of this Platonic concept need not be de-
bated here. We shall have occasion below to consider its prac-
tical implications. However, it may be noted that these various
car-float services are not absolutely equivalent. At the pier
station the shipper receives apparently, loading and unloading
without charge. On the other hand a shipper located near a
contract terminal can use any carrier with equal advantage,
and if he has a private siding on the lines of the contract term-
inal he saves draying to book.

b. Trucking to Inland Stations.10 Three of the carriers
maintain inland off-track stations on Manhattan. These are
operated by an independent contractor, but they are not uni-
versal as are the contract terminals, each carrier maintaining a
separate unit. The freight is loaded on trucks at the New Jer-
sey terminals, ferried across, and carried to the inland station.
Though there is no mystic trans-consubstantiation of the rail
heads in this operation, the inland stations are nevertheless
classed as true carrier terminals, just as if the rails extended
to them.

c. Lighterage and practices in lien thereof. The cars, on
arrival at the carrier terminal, are shunted into the classifica-
tion yard, are then switched to the lighterage piers, and un-
loaded (the description here is of tonnage at the end of the
journey) from the cars onto watercraft known as lighters. The
lighters are towed across to ship-side, or public or private docks.

"United States v. Baltimore & Ohio R.R. Co., 231 U.S. 274, 288 (1913).
10 For a time inland off-track stations were maintained by the Erie, Lehigfo

Valley, and Pennsylvania railroads. See Constructive And Off-track Stations,
156 I.C.C. 205, 233 (1929) for a description. The Erie and the Pennsylvania
sought to discontinue them and were given permission by the Commission. Dis-
continuance of Inland Stations, 173 I.C.C. 727 (1931).
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The freight is moved to the steamship pier within reach of the
steamship's sling or may be loaded directly from the lighter to
the ship on the offside. Lighterage differs, therefore, from car
floatage in two important particulars. The tonnage is delivered
directly to the consignee either at shipside or private pier and
the unloading of the freight from the car is performed by the
carrier or his agent. Furthermore, the carrier allows the split
delivery of a consignment i.e. delivery at two different places in
the harbor without additional charge for the one extra delivery.
There is some trucking and some car floatage in lieu of lighter-
age i.e. deliveries by truck or car-float to private piers or ship-
side.

THE NEW YORK RATE GROUP

For many years the trunk-line carriers have published the
same rates for long hauls to Northern New Jersey as to New
York City. No additional charge is made for floatage or for
lighterage to any place in the Harbor, within certain limits,
"the free-lighterage limits". In the New York Harbor Case11

(1917) the New Jersey interests12 argued that this rate group
was unfair; that it neutralized New Jersey's natural advantage
of location; that it imposed on New Jersey a rate which must
absorb the expensive terminal operations to Manhattan. The
complainants proposed that the rate to the New Jersey shore be
two cents per hundred pounds under the New York City rate.

There are two aspects of New Jersey's claim (1) that by
reason of her location she should have an advantage over New
York City and (2) that the free lighterage operated as a posi-
tive preference of New York. The first proposition is founded
on the principle that the charges should be in proportion to the
service given. This principle, however, is continually modified
in actual operation by the equalization principle. When a num-
ber of carriers compete for tonnage in a terminal territory, the
net rate to the shipper tends to be the same regardless of varia-
tions in distance and costs of service within the territory.13 In

"47 I.CC. 643.
12 The complainant was "Committee on Ways and Means To Promote The

Case of Alleged Railroad Rate and Service Discrimination at the Port of New
York." The defendants were the trunk lines.

13 See COMMENT, CONSIDERATION AND CONTROL OP COMMERCIAL CONDITIONS
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the New York Harbor case New York argued that there was a
unity of interest among all the communities surrounding the
harbor, the so-called metropolitan district.14 As New York
grew in wealth, attracting commerce and industry, inevitably
New Jersey and the surrounding county shared in the general
prosperity.15 The vast congeries of banking, shipping, indus-
trial, and cultural services, the great bulk of them centering in
Manhattan, were available throughout the harbor. The Harbor
was one great community, why not then equality in rates? A
few years hence this argument was to gather additional power
when New York and New Jersey by compact set up the Port of
New York Authority for the "faithful co-operation in the future
planning and development of the Port of New York".16 The
argument, of course, is qualitative, not quantitative, and, as
such, must have some limitation lest it acquire a flavor of irony,
like that classic proposition that the way to help the poor is to
help the rich, since some—how much is the rub—of their riches
will trickle through to the poor.17 But with other arguments it
was enough to convince the Commission. With its decision we
are not disposed to quarrel. The Commission pointed to many
other comparable instances of grouping. In San Francisco Bay
the carriers absorb the costs of water hauls ranging from 5.6

IN RAILROAD RATE REGULATION (1931) 40 YALE L. J. 600, 603: "Equalization
usually develops from competition .between carriers who are fighting for the same
business., or from the desire of one carrier to encourage business on different
parts of its line. Economists defend equalization systems with three main argu-
ments: (1) they promote healthy market competition which reacts to the benefit
of the consumer; (2) they prevent port congestion and over-centralization of
population; (3) they have worked for a long time and any radical change would
be disastrous to commercial interests which have become adjusted to them."

Equalization may be of all points within a contiguous territory as in this
case, or of two distant points such as now exists between Boston and New York.

"The Regional Survey of the Russell Sage Foundation defined the metro-
politan area as extending into New Jersey on a radius of 40 miles from the city
hall in New York.

15 New York pointed to the Erie, and now the State Barge Canal built
entirely from New York State funds as contributing to New Jersey's prosperity.
New Jersey countered with the old Morris and Essex and the Delaware and
Raritan Canals. The traffic from the Barge Canal has been far below expecta-
tions: around 3,000,000 tons per year, it is only about 1/9 the traffic carried by
any one of the trunk lines.

18 Certain witnesses for the defense, among them the Acting Governor of
New York State and the Mayor of New York City, expressed the view that the
State of New Jersey had violated the compact in filing and prosecuting its
complaint (in the current litigation).

" Some figures as to relative growth are given below; note 50.
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to 10 miles; thus Oakland and San Francisco located on oppo-
site sides of the bay are grouped together. In Chicago all points
within a terminal district 40 by 12.5 miles pay the same rates,
there being a mutual absorption by all the carriers of the costs
of necessary switching.

But even more persuasive with the Commission was the
situation in the Port of Hampton Roads, since in a complaint
brought by Newport News against the carriers the Commis-
sion18 resorted to the unusual step of requiring the equalization
of Newport News and Norfolk in the rates to the South, though
Newport News is 12 miles beyond Norfolk by water. The rates
had at one time been equal, but because of a dispute among the
carriers on divisions, these schedules had been discontinued.
The Commission has often maintained the doctrine that in dis-
criminatory cases decisions are to be determined primarily by
comparative conditions of transportation rather than economic
need. It has said for example:

"It seems unnecessary here to state that the power
has not been lodged with this tribunal to equalize eco-
nomic advantages, to put one market in competition
with another, or to treat all the railroads as part of
one great whole."19

The 1920 amendments to the Transportation Act20 and the
Hoch-Smith Resolution21 have raised the question whether the

18 Chamber of Commerce of Newport News, Va., v. Southern Railway Com-
pany, 23 I.C.C. 345 (1912).

19 Ashland Fire Brick Co. v. Southern Ry., 22 I.C.C. 115, 121 (1911).
2041 STAT. 456 (1920), 49 U.S.C. §§1-27. Particularly §15 considered infra

notes 79 and 80 and text.
2143 STAT. 801 (1925), 49 U.S.C. §556 (1926). Oracularly, Congress in-

structed the Commission that "It is declared to be the true policy in rate making
to be pursued by the Interstate Commerce Commission in adjusting freight rates
that the conditions which at any given time prevail in our several industries
should be considered in so far as it is legally possible to do so, to the end that
commodities may move freely." In Ann Arbor R.R. v. United States, 281 U.S.
658 (1930) the Court set aside rates on oranges, in proscribing which the Com-
mission relying on the Resolution had given weight to the depressed state of the
industry. The Court held that the Resolution was not intended to change the
basic law; it was declaratory. See ROBINSON, T H E HOCH-SMITH RESOLUTION, ETC.
(1929) 42 HARV. L. REV. 610. This author considers the resolution an unwar-
ranted political interference in the Commission's function and considers the policy
laid down in the resolution one difficult and dangerous to administer. See infra
notes 79 and 80 for the related subject of the minimum rate power.
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Commission now has the power to consider commercial condi-
tions in fixing rates and among other things to equalize freight
costs between markets independent of sheer transportation
criteria. But the Newport News case is an instance prior to
1920 where, within a limited range to be sure, the Commission
not merely refused to find equalization unfair, but positively
prescribed it in spite of a distance differential:

"As to natural advantages; Newport News and
Norfolk are practically on the same footing. Their
harbors are ample and substantially equal. Both de-
pend upon the south for the materials used in their
manufactories and for markets for their manufactured
products."22

The Commission contended that it could hardly condemn
in New York harbor what it required at Hampton Roads.

"The practice of embracing many points within
the same group or zone has been so generally adopted
by the carriers and so frequently recognized as proper
by this Commission that its general propriety can
hardly be challenged. Not only does this practice
greatly simplify the publication of tariffs, to the con-
venience of both the carriers and the public, but the
application of a common rate to a number of points
in the same general territory effects an equality of
opportunity which is usually most desirable; and this
is particularly true where the points in question pro-
duce and ship the same commodity or derive their raw
materials from the same sources. Producers in all
parts of the port of New York are manufacturing
goods for sale in common markets throughout the
world."23

But it found further reasons for its rejection of the com-
plaint. New Jersey did not ask that a charge be fixed for these
services if they were found to be unusually costly. It asked for

"Newport News Case, supra note 18 at 352
"The New York Harbor Case, supra note 2 at 712.
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a differential under New York of two cents in any and all cases.
The Commission was afraid that this would disturb the whole
rate structure on the Atlantic Coast. Between 1860 and 1875
there was a furious rate war among the recently built Chicago-
Atlantic Coast lines all of whom were competing for the long-
haul export traffic, mostly of grain.24 It was a struggle not
only between carriers but between the cities where each carrier
had its principle terminal: Boston, New York, Philadelphia,
and Baltimore. In 1877 the carriers entered into an agree-
ment establishing differentials applicable to the Atlantic ports
on tonnage for export.25 Boston and New York were to have
the same export rate, Philadelphia should be two cents and
Baltimore three cents under New York. These differentials
were formerly offset by differentials in the ocean rates to and
from European ports so that the through rates on export traffic
were substantially equalized via the various north Atlantic
ports. During the war the ocean differentials were abandoned
and have not since been restored. Attacks26 on the carrier
differentials, both before and since the war have consistently
failed, the Commission never having been convinced that they
had been proved unfair or unreasonable on service and trans-
portation criteria.27 Now if the New Jersey rate were two
cents below New York, New Jersey would become part of the
Philadelphia rate group. It might divert considerable traffic
from Philadelphia and cause that city to agitate for a lower
rate to Philadelphia. Furthermore, the Commission felt that
it was a far more flagrant violation of the distance-service-cost
principle espoused by New Jersey to place her in the Philadel-

24 See The New York Harbor Case, supra note 2 at 682 and Appendix B of
the Maritime Association of the Boston Chamber of Commerce v. Ann Arbor
R.R. Co., (Boston Maritime case) 95 I C C . 539 (1925) for the history of the
port differentials.

2B Domestic traffic tended also to move under these differentials. The New
York Harbor Case, supra note 2 at 683.

26 New York Produce Exchange v, Baltimore & Ohio R.R. Co., 7 I.C.C.
612 (1898) ; in the matter of differential rates, 11 I.C.C, 13 (1905) ; Chamber
of Commerce of N. Y. v. N. Y. C. & H. R.R. Co., 24 I.C.C, 55 (1912) ; Bos-
ton Maritime Case, supra note 24 and further proceedings in 126 I.C.C. 199
(1927).

27 However, the differentials as such no longer apply to domestic traffic. (Dis-
tance scale class rates were prescribed in Eastern Class Rates Investigation,
supra note 3. Under the distance scale the rate differences to and from Balti-
more & Philadelphia under New York are greater than the port differentials.


