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BANKRUPTCY AMENDMENTS OF 1933

The 72nd Congress passed during its closing hours a law
constituting an eighth chapter to the Bankruptcy Act of 1898.1

These amendments are considered by many legislators and
others to be the most significant additions the bankruptcy law
has received. While agitation for bankruptcy reform has been
constant for several years,2 the bankruptcy legislation just
enacted is the consequence of the financial depression rather
than the result of prior proposals for the simplification and
improvement of bankruptcy procedure.

Four Bankruptcy Acts have been passed in accordance
with the authority in Article I, Section 8 of the Constitution.
The first Bankruptcy Act was adopted April 4,1800, to be effec-
tive June 1st, 1800, for five years. The law was repealed De-
cember 19, 1803. The second bankruptcy law was directly the
result of the acute distress resulting from the panic of 1837.
In 1839 a bankruptcy bill passed the Senate. When the Whigs

*The appendix to this article, consisting of an outline of the new Act, has
been prepared by my assistant, C. Rudolf Peterson, Esq., A.B. Princeton, 1928;
LL.B., Columbia, 1931; member of the New York Bar.

"Three New York City 'bar associations during 1929-1930, with the assist-
ance of Colonel William J. Donovan as Counsel, investigated the actual operation
of 'bankruptcy machinery. The result of that investigation is embodied in Colonel
Donovan's report, entitled " I N THE MATTER OF AN INQUIRY INTO THE ADMINIS-
TRATION OF BANKRUPT ESTATES" submitted to the United States District Court
for the Southern District of New York. Critical analysis of this report appears
in the article entitled "BANKRUPTCY REFORM" by GRENVILLE CLARK of the New
York Bar, 43 HARV. L. REV. 1189 (1930). See also GARRISON, DONOVAN BANK-
RUPTCY REPORT; A SUMMARY OF ITS FINDINGS AND A DISCUSSION OF CERTAIN
CRITICISMS, 16 A. B. A. J. 493 (1930) ; see as well my "RECEIVER IN BANK-
RUPTCY—A STUDY IN BANKRUPTCY REFORM," 3 So. CAL. L. REV. 241 (1930).
The New York inquiry was followed in 1930 and 1931 by a nation-wide invets-
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came into power March 4, 1841, a Special Session of Congress
was called to pass legislation for the relief of debtors. John
Tyler, who succeeded to the Presidency on the death of William
Henry Harrison, recommended in a special message July 1,
1841, the passage of a bankruptcy law. The Act was passed
August 19,1841. This was the first Act granting a discharge to
debtors who had filed a voluntary petition in bankruptcy. This
Act was repealed March 13, 1843. In the 18 months of its
existence more than 28,000 debtors had been relieved of nearly
1445,000,000 of obligations by the surrender of less than $45,-
000,000 in property.

The minor panic of 1853 and the major panic of 1857 fol-
lowed by the economic crisis of the Civil War brought renewed
agitation for a third bankruptcy law. Thousands of enter-
prises in the North were ruined by the impossibility of collect-
ing Southern debts after 1860. The 37th Congress, which con-
vened in 1861, received over 40,000 petitions for the enactment
of a bankruptcy law. On several occasions thereafter a bill
received a favorable vote in one of the Houses of Congress. The

tigation "'into the whole question of bankruptcy law and practice," authorized
by President Hoover and conducted by Solicitor-General Thomas D. Thacher
and Mr. Lloyd Garrison through the agency of the Department of Justice. Some
of the findings of this investigation are set forth in an article by JUDGE THACHEE,
"PROPOSED CHANGE IN BANKRUPTCY ACT/' 3 N. Y. STATE BAR ASSN. BULLETIN,
532 (1931). The complete findings of the investigation and a discussion of the
proposed amendments to the Bankruptcy Act are contained in The Report of
the Attorney General on Bankruptcy Law and Practice, Senate Document, No.
65, 72d Congress, 1st Session. Bankruptcy legislation in the United States has
been largely the consequence of financial depression. Changes in our present
bankruptcy statutes, designed partly to extend the jurisdiction of the bankruptcy
courts, partly to simplify and improve bankruptcy procedure were proposed to
Congress in 1932 by Senator Hastings and others. The bill of Senator Hast-
ings was the outgrowth of a two years' study by the Department of Justice,
embodied the conclusions of Solicitor General Thacher and Mr. Lloyd Garri-
son and was recommended by Attorney General Mitchell and President Hoover.
The actual law which was passed March 3, 1933, contains few of the provisions
of the original Hastings bill. All the administrative sections, the important
sections dealing with corporate reorganizations, the detailed provisions bringing
general assignments within the purview of bankruptcy, were omitted. The new
law follows the Hastings bill in defining a class of debtors who are to have the
benefit of the act although they are not to be called bankrupts. So far as it
relates to individual debtors, what the Hastings bill says about compositions and
extensions has been now enacted into law. In reality these provisions, as well
as the rest of the new law, follow historical precedent in being derived out of
the emergency of acute financial distress of a numerous and influential fraction
of the population.
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bill which was to become the Bankruptcy Act of 1867 was intro-
duced in the House of Eepresentatives on April 10,1866, by Mr.
Roscoe Conkling and passed the House on May 22 by a vote of
68 to 59. The Senate reached a favorable vote on the bill with
certain amendments February 12, 1867. It became a law on
March 3, 1867. The Act was of genuine utility in facilitating
readjustment after the panic of 1873, but it was widely felt that
as a result of the Act many individuals were ruined who, if they
had received more consideration, could have worked out their
difficulties. Dissatisfaction with the Act became so general
that in 1878 it was repealed by a vote of 38 to 6 in the Senate
and by 205 to 40 in the House. Four years after the repeal of
the bankruptcy law of 1867 a similar bill passed the Senate and
lacked only four votes of being carried in the House. In every
succeeding Congress efforts were made more or less nearly
approaching success to enact a federal bankruptcy law. Finally
after the speculative boom between 1883 and 1889, over-stimula-
tion was followed by reaction and the panic of 1893 ensued.
Demand for federal relief measures became imperative. The
Senate on June 24, 1898, passed the bill which, after being
passed by the House on June 28 and being signed by President
McKinley July 1st, became the bankruptcy law which, with
subsequent amendments, is now on the statute books.3

The latest amendments add five sections (Sections 73 to
77 inclusive) to the bankruptcy law of 1898 without repealing
any sections. The original bills which ultimately became the
March 3, 1933, bankruptcy statute brought business corpora-
tions as well as individuals and partnerships under the provi-
sions of the extension and composition sections of the law. The
new law in consequence repealed the old composition Sections
12 and 13. So much difference of opinion developed regarding
the business corporation section that it was finally eliminated.4

8 See NOEL, HISTORY OF THE BANKRUPTCY LAW (1919). A brief summary
of the four United States bankruptcy laws may be found in my CASES AND
MATERIALS ON CREDITORS' RIGHTS (1931) 527-537.

4 There is a real need for a federal statute bringing corporate reorganizations
under bankruptcy administration. This was originally proposed as Section 75
of the law adopted on March 3, 1933, but differences of opinion regarding the
Section were so marked that insistence on the inclusion of the Section might
have endangered the passage of the whole bill. As the law stands at present
if a corporation is in bankruptcy, unless a composition can be effected under
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In the haste to get the bill through Congress the repeal provi
sion was retained when the Act was finally passed by the House
and the Senate. The result would have been no composition
privilege available to business corporations except railroads.
The error was discovered in time to reinstate Sections 12 and
13 before the Session ended.5

Two of the new sections (Sections 73 and 76) are brief
and general in scope. Section 73 gives to bankruptcy courts
original jurisdiction for the relief of debtors as distinguished
from bankrupts. Section 76 gives sureties corresponding bene-
fits when extensions have been made under Sections 73 and 74.
Section 74 gives the bankruptcy courts the new function of
dealing with petitions for extensions and liberalizes the com-
position sections of the prior law. It does not apply to corpora
tions. Section 75 is an expansion of Section 74 for the benefit
of farmers. Section 77 brings for the first time railroad cor-
porations under the jurisdiction of the bankruptcy courts. The
Interstate Commerce Commission is definitely tied up with
this new railroad jurisdicton.

The innovation in Section 73 and 74 is that bankruptcy
courts are now open to persons whose liabilities are not neces-
sarily greater than their assets but who merely cannot pay their
debts as they mature.6 Persons who ask for extensions or offer
compositions under this section are not to be called bankrupts
but only debtors. Does this come within the constitutional

the provision of Section 12, the corporation must be liquidated. As a practical
matter if the corporation is to be reorganized, it is likely necessary for the
reorganization to occur in equity receivership. If the corporation is a large
one doing an interstate business the expense and complications of administration
through the various ancillary receiverships which are essential, are so pre-
posterous that it seems incredible such a procedure can be long continued.
There are also significant advantages of bankruptcy in the matter of reorganiza-
tion sales. An illuminating discussion of the corporate reorganization problem
with helpful suggestions for bankruptcy legislation on the subject is found in
the letter of Professors E. Merrick Dodd, Jr. and Ralph J. Baker of the
Harvard University Law School to the Hon. David I. Walsh, Senator from
Massachusetts. This letter dated February 7, 1933, is reprinted in 76 Cong.
Rec. 3801 (72nd Cong. Second Session, Feb. 9, 1933).

5 S. Con, Res. 45. This resolution also cured other inaccuracies in the bill
as passed by both houses.

8 Insolvency in the bankruptcy sense connotes excess of liabilities over assets.
In equity and in many foreign bankruptcy laws insolvency is inability to meet
maturing obligations.
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authority in Congress to "establish uniform laws on the sub
ject of bankruptcies throughout the United States"? On this
point it is sufficient to say that before Section 74 was passed,
Congress had the benefit of an extensive memorandum by Solici-
tor General Thacher in which the constitutionality of the sec-
tion was fully sustained.7 From the earliest times the Supreme
Court has rejected attempts to narrow the authority of Con-
gress in respect to bankruptcy legislation.8 Perhaps one may
assume the opinion of the Supreme Court to have been expressed
by Story in his observation, "No distinction was ever practi-
cally, or even theoretically attempted to be made between bank-
ruptcies and insolvencies."9

One interesting feature of Section 74 is that if a majority
in number and amount of all creditors, secured and unsecured,
approve a plan for an extension it is binding on the secured
creditors. A secured creditor cannot be compelled to take any
reduction in his claims without his consent.

The clauses in Section 74 which have caused the most de-
bate are those relating to claims for future rent. Bankruptcy
is an anticipatory breach of ordinary executory contracts and
claims for damages for such breach may be allowed as provable
claims.10 In the case of leases, however, the decisions of the
lower federal courts and certain dicta by the Supreme Court
justify the assumption that claims for future rent are not prov-
able claims in bankruptcy, at least in states where the common
law conception of leases still prevails.11 Subdivision (a) of

7 Solicitor General Thacher's memorandum is printed as Appendix A to
Senate Report No. 1215, Calendar No. 1310, 72nd Congress, Second Session,
Feb. 10, 1933.

8 See Sturges v. Crowinshield, 4 Wheat. (U.S.) 122 (1819); Hanover
National Bank v. Moyses, 186 U.S. 181, 22 Sup. Ct. 857 (1902) ; In re Klein,
Fed. Cas. No. 7865; (the opinion of Mn Justice Catron, who sat in the case
as a circuit judge, is reprinted in 1 How. [U.S.] 277) ; Kunzler v. Kohaus, 5
Hill. 317; In re Reiman, Fed. Cas. No. 11673 (1874); In re Silverman, Fed.
Cas. No. 12855 (1870) ; In re California P.R. Co., Fed. Cas. No. 2315 (1874).

"Quoted in Hanover National Bank v. Moyses, supra, from STORY, COM-
MENTARIES ON CONSTITUTION, (5 ed. 1891) c. XVI, §1111.

10 Central Trust Company v. Chicago Auditorium Association, 240 U.S. 581,
36 Sup. Ct. 412 (1916).

11 In re Roth & Appel, 181 F. 667 (C.C.A.2, 1910); Wells v. Twenty-First
Street Realty Co., 12 F. (2d) 237 (CCA. 6th, 1926) ; Atkins v. Wilcox, 105
F. 595 (CCA. 5th, 1900) ; Gardiner v. Butler & Co., 245 U.S. 603, 38 Sup.
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Section 74 states that "debt" for purposes of an extension pro-
posal shall include among other claims one for future rent.
Four sentences farther in the same subdivision again referring1

specifically to an extension proposal, the term "creditor" is
made to include one who has a claim for future rent. Finally,
the last sentence of the subdivision is the following: "A claim
for future rent shall constitute a provable debt and shall bo
liquidated under Section (b) of this Act." Does this last sen-
tence constitute a general amendment to the bankruptcy law?
It will be observed that the definitions of "debt" and "creditor"
apply solely to extension proposals although the subsection
deals also with compositions. The inference seems to be there-
fore that the last sentence applies to compositions. Section 63
(b) provides that unliquidated claims may be liquidated in such
manner as the court may direct and may thereafter be proved
and allowed. Section 74 and especially its subsection (a) deal
solely with compositions and extensions. If the last sentence
were meant to be a general amendment to the bankruptcy act
it would have said so specifically and would likely have been
made a separate section. It is not even a separate subsection.
The railroad section 77, subsection (b), includes as creditors
those having claims for future rent. This would be unneces-
sary if the last sentence of 74 had general application. It is
noted also that the future rent provision does not appear in
the farm relief Section 75. Moreover it is known that Congress
had decided definitely against a general revision of the bank-
ruptcy statute.

The contrary argument is based first upon the broad and
direct language of the sentence in question. It is supported to
some extent by the legislative history, without taking account
of the well-known fact that certain real estate interests were
demanding such a general amendment. Senator Bratton on

Ct. 214 (1918). Cf. Maynard v. Elliott, 283 U.S. 273, 51 Sup. Ct. 390 (1931).
A provable claim for the landlord can apparently be created by appropriate pro-
vision in a lease. Filene's Sons Co. v. Weed, 245 U.S!. 597, 38 Sup. Ct. 211
(1918) equity receiverships; Kothe v. Taylor Trust Co., 280 U.S. 224, 50 Sup.
Ct. (1930). iSee for a thorough discussion of the general topic of rent claims,
WOLFGANG S. SCHWABACHER AND SYDNEY C. WEINSTEIN, RENT CLAIMS IN
BANKRUPTCY, (1933) 33 COL. L. R. 213. See also Charles A. Wyzanski, Jr.,
"The Effect of the 1933 Bankruptcy Legislation Upon the Rights of a Landlord,"
(1933) Journal of the Nat. Assn. of Refs. in Bankruptcy 107.



BANKRUPTCY AMENDMENTS OF 1933 119

Monday, February 27,1933, told the Senate that on the preced-
ing Saturday he had offered an amendment in the words of the
present last sentence of Section 74, subdivision (a).12 Senator
Hastings replied: "Mr. President, the Senator from New Mex-
ico will recall that the only reason I objected to it was because
I was afraid it would open the door to amendments to the gen-
eral bankruptcy law. If we are now in a position where we are
about to vote on the bill tonight and there is no danger of our
getting into controversy by trying to amend the bankruptcy law
generally, I will accept the amendment." Senator Bratton said:
"I think, Mr. President, that such an amendment as I have
offered is necessary in order to give the relief needed." The
amendment was thereupon adopted by the Senate. The col
loquy is ambiguous and has been urged by some as indicating
an intention to accept this sentence as a general amendment.
On the other hand, there is no definite statement to this effect.
Senator Bratton offered it in connection with a subdivision of
Section 74. It seems to me therefore that the fair inference is
that this sentence governs only extensions and compositions and
does not make future rent claims provable in bankruptcy pro-
ceedings generally and especially not in proceedings involving
ordinary business corporations.13

Nothing is said in Sections 74 and 75 about discharge
except that a debtor is not entitled to a confirmation of an ex-
tension or composition proposal if he has been guilty of acts
which would bar a discharge. If an extension is proposed
naturally no discharge is contemplated. If a composition is
confirmed the debtor will be discharged as a result of Section
14 (c) of the Bankruptcy Act which provides that the confirma-
tion of the composition shall discharge the bankrupt from his
debts other than those agreed to be paid by the terms of the

™76 Cong. Rec. 5278 (72nd Cong., 2nd Session).
13 The new bankruptcy amendments have been severely criticized because of

a certain carelessness in phrasing due to the haste with which the legislation
was rushed through Congress. One lawyer is said to have remarked that when
he read the law his mind was one dark spot. It is likely, however, that careful
study will make most of the meaning fairly clear. From the standpoint of
draughtsmanship the bankruptcy law has been always one of the worst of the
federal statutes. It is to be hoped that before further changes are made adequate
time will suffice for textual criticism and clarification after the general outline
of the measure has been determined.
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composition and those not affected by the discharge. There is
nothing in Sections 74 or 75 to indicate that compositions under
these two Sections shall not be given the same effect as com-
positions under Section 12. In bankruptcy, except as a result
of a confirmed composition, a bankrupt to be discharged must
petition specifically for the discharge.

Farmers are eligible to file petitions under Section 74 but
they are more likely to take advantage of Section 75 which is
specifically concerned with agricultural compositions and ex-
tensions. In order to invoke this Section at least 15 farmers in
a single county must certify that they intend to file petitions
under this Section. The court will thereupon appoint one or
more referees in the county, who are to be known as concilia-
tion commissioners. A conciliation commissioner is to be paid
by the government ten dollars as total compensation for each
case, including all of his expenses. A farmer filing a petition
must pay a fee of ten dollars. If the creditors wish any super-
vision over farming operations, not more than one-half of the
cost of this supervision shall be charged to the farmer. A con-
ciliation commissioner may be hired to do this supervising.
Since the conciliation commissoner has considerable duties in
respect to the calling of meetings of creditors, preparing lists of
creditors, and the mailing of notices, it seems obvious that if
this Section is to be made effective, conciliation commissioners
must work on a volunteer basis. The compensation allowed
will scarcely suffice for necessary expenses.1Sa

The general provisions for extension and composition fol-
low similar provisions of Section 74. As under Section 74 if
a majority in number and amount of all creditors including
secured creditors vote for an extension, the extension is to be
given effect although no lien of a secured creditor is to be re-
duced without the consent of the creditor himself.14

l saThe benefits which will actually accrue to farmers under Sections 74 and
75 are at best dubious. In most instances if a farm owner is in financial diffi-
culties the first mortgage on his land will itself constitute the majority in amount
of his debts. That means the first mortgagee in fact can. determine whether
an extension proposal or composition offer shall be accepted. As has already
been indicated Section 75 can have little significance to tenant farmers.

"The April 1933 issue of the AMERICAN BANKRUPTCY REVIEW (9:248)
states that Albert K. Stebbins, Esq., of Milwaukee has written an article attack-
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Section 75 is more drastic and detailed than Section 74 in
its provisions for staying and prohibiting actions against farm-
ers after a petition has been filed by a farmer under the Sec-
tion. Substantially all legal proceedings and every sort of lien
enforcement relating to farm and home property with the excep-
tion of proceedings for the collection of taxes are barred after
the petition and unless and until the petition is dismissed.

One significant difference between Section 74 and Section
75 is that in Section 75 rent is not made a provable claim against
a farmer. This omission operates on the whole to the disadvan-
tage of tenant farmers. The general rule under the present
bankruptcy law which, as has been stated, prevents the proof
of future rent claims in bankruptcy, operates to the disadvan-
tage of the landlord in corporate bankruptcy, but to the land-
lord's advantage in bankruptcies of individuals. If the future
rent is not a provable claim, it is, of course, not discharged in
bankruptcy. The result therefore is that an individual tenant
may be liable during the life of the lease and thereafter until
the obligation is barred by the statute of limitations. A cor
poration is also technically liable for future rent but since its
bankruptcy almost inevitably results in its dissolution the
continuing liability is of no comfort to the landlord. In its
operation the farm section therefore will prevent a farm land-
lord from sharing in the distribution of the assets of a tenant
who has obtained the confirmation of a composition while the
tenant will be unable to obtain a liquidation and discharge of
the covenants in his lease.

ing the constitutionality of the new law. The grounds relied upon are not
stated and his article is not available to me. The same magazine quotes (249-
250) William R. Watkins, Esq., of Forth Worth, Texas, as. of the opinion that
the provisions of Section 74(e) and Section 75(g) requiring the approval of
a majority in amount of creditors as a condition precedent to the confirmation
of an extension or composition proposal makes these sections unconstitutional.
Mr. Watkins had proposed that for proper cause the court might approve an
extension proposal against the wishes of a majority of the creditors. It is
understood the Attorney General advised the President that such a provision
would be unconstitutional. Mr. Watkins writes that as the law now stands the
court is divested of authority if a majority of creditors has voted for or against
a proposal. It is true that approval of a majority in amount is a condition
precedent to the confirmation of a proposal but it is scarcely the fact that the
court is bound to confirm if such approval is given. By §74 (g) or §75(i) the
court is to confirm only if satisfied that the proposal is feasible and equitable.
Mr. Watkins cites Yick Wo v. Hopkins, 118 U.S. 356, 6 Sup. Ct. 1064, 30 L. ed.


