
THE INHERENT JURISDICTION OF EQUITY
TO NULLIFY MARRIAGE*

The general equity jurisdiction to nullify marriage, exer-
cised by the New Jersey Court of Chancery, is based upon equi-
table, social and political principles.1 This jurisdiction em-
braces situations where real and genuine consent is lacking
because of fraud, duress, and other similarly effective causes.
Considerations of public policy and communal morality have

* The writer has. drawn upon his article "Nullity of Marriage for Fraud"'
(1931) 19 Ky. LJ . 295.

1The source of this jurisdiction is explained in Carris v. Carris, 24 N. J. Eq.
514 (1873). Justice Bedle speaking for the Court of Errors and Appeals, said:
"If the jurisdiction of the court is purely statutory, then there is no power in this
state to declare the marriage of a lunatic, idiot, or infant, void. Such a marriage
it is true, might be treated collaterally as void, but without the power stated, the
ceremony that may have been performed in such a case could not be set aside by
direct judicial action. And so in case of consent extorted by duress, where there
may be a color of marriage, yet lacking the element of consent, which is neces-
sary in every marriage. Cases of this character necessarily call for the existence
of an adequate jurisdiction in every well organized and enlightened government,
and it can hardly be supposed that our existing system of courts is impotent to
furnish it. The doubt arises from the fact that no such jurisdiction was exercised
by the ecclesiastical courts alone. Practically speaking, therefore, that jurisdiction
was exclusive of the Court of Chancery, and for that reason there is a want of
adjudication as to the dormant powers of this latter court. ** * Speaking generally
then, the jurisdiction of our Court of Chancery to annul fraudulent contracts is
sufficient to include the contract of marriage, and although a new application of it,
I see nothing in the nature of the marriage relation, as viewed by our law, to
prevent its exercise. The absence of ecclesiastical courts, the existence in the
Court of Chancery of the general jurisdiction stated, and there being no provision
in the constitution for a different tribunal, and consent being a common law essen-
tial to the marriage contract, all show that that jurisdiction must embrace the right
to annul such a contract for a sufficient fraud. Apart from the implication in
our constitution, and our system of courts, such is the opinion, in result, of learned
writers, and is in accordance with respectable adjudication made without the aid
of any statute conferring jurisdiction. ** *In England, the ecclesiastical courts
were a part of the religious establishment of the government, and had jurisdiction
over the marriage relation, as well in reference to the mere civil or common law
features of it, as to its religious. Such a religious establishment being inimical
to our institutions, the policy of our laws has been to distribute among the common
law and equity courts, or special tribunals adopted or constituted for the purpose,
as in the case of Prerogative and Orphans Courts, all the powers of the ecclesias-
tical courts which are necessary and proper for the protection and enforcement
of civil rights. Whenever, then, it is necessary to secure a civil right, or to be
redressed for civil wrongs, we naturally expect the proper jurisdiction to be found
among the existing courts, even if those rights or wrongs were subjects of ecclesi-
istical jurisdiction." See also McClurg v. Terry, 21 N. J. Eq. 225 (1870);
Anonymous, 24 N. J. Eq. 19 (1873) ; Steerman v. Snow, 94 N. J. Eq. 9, 118 Atl.
696 (1922).

See also Jurisdiction in Nullity of Marriage, 155 L. T. 546 (1923) ; NulUty
of Marriage, 13 HARV. L. REV. 110 (1899).
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received special regard and have had much to do with shaping
the accepted tenets in this field. They arose in part from the
needs and conditions of an era, the social and economic char-
acteristics of which are no longer with us. By a sort of meta-
morphosis begun two or more generations in the past, we have
grown into a different form—different not only in degree but in
kind. We see all about us a much altered way of life of great
complexity. It is marked by the creation of new, and the en-
largement of existing demands upon human relationships.
Legislative and judicial extensions of individual rights and
duties add their weight. An inquiry into the fitness of our
doctrines for present day needs is the primary purpose of this
re-examination.

The most prolific cause of this type of litigation is fraud.
Fraud has been aptly termed by Lord Stair, hydra multorum
capitum. It is presented in the form of willful misrepresenta-
tion, conscious concealment, statements of half truths, honest
belief of things actually false, and in general of all of the di-
verse elements which make up a suppressio veri or a suggestio
falsi. This alleged fraud is linked with one or more of a multi
tude of subjects, among them insanity, epilepsy, tuberculosis,
foul disease, ante-nuptial incontinence and pregnancy, religious
belief, social and financial worth, and many others. These, in
almost endless combinations and permutations with the indicia
of fraud referred to, have resulted in a number of decisions,
which, on close examination, reveal a consistent, schematic, and
at the same time progressive doctrine.

Its historical background is interesting and important.
The mutuality and reality of consent necessary to effect a mar-
riage, which fraud tends to destroy or prevent, was formerly
searched for no further than the external evidence of a meeting
of the minds. This was regarded in some of the early cases as
being the alpha and omega of inquiry. Lord Stowell expressed
one view held on this subject in the following language:

"Suppose a young man of sixteen, in the first
bloom of youth, the representative of a noble family,
and the inheritor of a splendid fortune; suppose that
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he is induced by persons connected with a female in all
respects unworthy of such an alliance, to contract a
marriage with her, after due publication of banns in a
parish church, to which both are strangers, I say the
strongest case you could establish, of the most deliber-
ate plot, leading to a marriage the most unseemly in all
disproportions of rank, of fortune, of habits of life, and
even of age itself, would not enable this court to release
him from chains which, though forged by others, he
had riveted on himself. If he is capable of consent, and
has consented, the law does not ask how the consent
has been induced. His own consent however procured,
is his own act, and he must impute all the consequences
resulting from it, either to himself or to others whose
happiness he ought to have consulted, to his own
responsibility for that consent. The law looks no fur-
ther.2

In the much quoted case of Wakefield v. McKay, the same
jurist said: "The law * * * makes no provision for the relief of
a blind credulity, however it may have been produced.3

This initial conception of consent which ascribed to it an
all sufficient character, was supplanted by the more humane
and logical view that a decree should be granted for fraud which
struck at the essentials of the marital relation. In doing so,
the courts were not without precedents. The ecclesiastical tri-
bunals distinguished between "error substantialis" and "error
accidentalism The former was of such a nature as reached the

'Sullivan v. Sullivan, 2 Hag. Con. 238, 161 Eng. Rep. 728 (1818). The facts
in this case presented the interesting question whether a conspiracy to produce a
marriage by fraud warrants a decree of nullity if the fraud be sufficient in kind and
degree. The subject is infrequently presented and there is little direct authority
for any particular view. Mr. Bishop has suggested the rule which should be
adopted in principle, both for cases where the defendant was a party to the con-
spiracy and for those where he was entirely innocent. He says (Bishop, Marriage,
Divorce and Separation, (1891) p.199) : "When the marriage is the voluntary act
of the parties to it, proceeding from voluntary choice, though at the same time
deceitful practices by third persons led them to this choice, neither of them being
cognizant of the fraud, it is good. But if one of them was cognizant of the fraud,
and so voluntarily availed himself of it, whether he was a party to the originating
of it or not, it should be deemed his fraud; and if sufficient in degree and kind
should entitle the other party to have the marriage set aside." See also Barnes v.
Wyethe, 28 Vt. 41 (1855).

31 Hag. Con. 394, 161 Eng. Rep. 593 (1807).
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essence of the consent of the parties; the latter embraced acci-
dental frauds, which did not affect the capacity of the parties
to contract or to perform the duties imposed by the marital
relationship, and which did not serve to destroy the essence of
consent.4

It has become thoroughly established that the fraud upon
which equity will act to nullify marriage must be extreme and
must penetrate to the essentials of the relationship.5 The rule

* Weill v. Weill, 104 Misc. 561, 172 N. Y. 589 (1918). It is an established
policy of the New York Courts to treat consent as the essence of marriage. In
Di Lorenzo v. Di Lorenzo, 174 N. Y. 467, 67 N. E. 63 (1903) the court said:
"While, then, it is true that marriage contracts are based upon considerations pe-
culiar to themselves, and that public policy is concerned with the regulation of the
family relation, nevertheless, our law considers marriage in no other light than as
a civil contract. Kujek v. Goldman, 150 N. Y. 176, 34 L. R. A. 156, 44 N. E. 773.
The free and full consent which is of the essence of all ordinary contracts is ex-
pressly made by the statute necessary to the validity of the marriage contract.
The minds of the parties must meet in one intention. * * * In this case the repre-
sentation of the defendant was as to a fact, except for the truth of which the nec-
essary consent of the plaintiff would not have been obtained to the marriage. It
was designed to create a state of mind in the plaintiff, the operation of which would
be to yield a consent to marry the defendant in the belief that he was rectifying a
great wrong. The minds of the parties did not meet upon a common basis of
operation." The court held that a marriage contract may be annulled by the court,
where it was procured by fraudulent representations by the woman that during- the
man's absence from the state she had given birth to a child of which he was the
father, and which she purported to exhibit to him, no such child ever having been
born.

In Weill v. Weill, supra, a decree was granted for the fraudulent suppression
of the fact that the defendant had previously been married.

In O'Connell v. O'Connell, 201 App. Div. 338, 194 N.Y.S. 265 (1922), nullity
was decreed for fraudulent representations by the husband that he was of goold
personal habits and not addicted to the use of drugs, but it appeared that he was
an incurable drug addict and had been dishonorably discharged from the Army for
this reason.

In Truiano v. Truiano, 121 Misc. 635, 201 N.Y.S. 573 (1923), a decree was
likewise granted for fraudulent representations by the husband that he was a citizen
of the United States, with the result that under a Federal statute the plaintiff took
the nationality of her husband and became incapacitated from pursuing her profes-
sion of teaching in the public schools.

See Annulment of Marriage for Fraud in New York, 6 Cornell L.Q. 401
(1921).

A somewhat similar doctrine is maintained in California. See Mayer v. Mayer,
207 Cal. 685, 279 P. 783 (1929) and Millar v. Millar, 175 Cal. 797, 167 P. 394
(1917).

8 A marriage procured by fraud is voidable, not void. Carris v. Carris, supra,
note 1; Crane v. Crane, 62 N.J.Eq. 21, 49 Atl. 734 (1901) ; Boehs vs. Hanger, 69
NJ.Eq. 10, 59 Atl. 904 (1905); Steerman v. Snow, 94 N.J.Eq. 9, 118 Atl. 696
(1922). This is the rule in most states. Smith v. Smith, 171 Mass. 404, 50 N. E.
933 (1898) ; Cummington v. Belchertown, 149 Mass. 223, 21 N.E. 435 (1889) ; Di
Lorenzo v. Di Lorenzo, 174 N.Y. 467, 67 N. E. 63 (1903) ; McCullen v. McCullen,
162 App. Div. 599, 147 N.Y.S. 1069 (1914) ; Fisk v. Fisk, 6 App. Div. 432, 39
N.Y.S. 537; (1896); Price v. Tompkins, 108 Misc. 263, 177 N.Y.S. 548 (1919) ;
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was first announced in this state in the leading case of Garris v.
€arris? where it was said:

tt * * * rphe mere presence of fraud in the contract
is not sufficient to dissolve it. The fraud must exist
alone in the common law essentials of it, and then not
to have the effect of avoiding it against sound consid-
erations of public policy. * * * In granting relief,
courts should always be careful that no violence is
done to the nature of the relation and to sound morals.
It must be extraordinary fraud alone, that will justify
an avoidance of the bond. * * * "

a * * * rpne g e n e r a j principle of the law is, that
fraud in a material part, vitiates a contract, and the
only reason why it does not apply with full force to the
marriage contract, is, that marriage is sui generis in

Williams v. Williams 71 Misc. 590, 130 N.Y.S. 875 (1911) ; Sheridan v. Sheridan,
186 N.Y.S. 470 (1921) ; Taylor v. Taylor, 181 N.Y.S. 894 (1920) ; Barnett v.
Kimmell, 35 Pa. 13 (1859) ; Orchardson v. Cofield, 171 111. 14, 49 N.E. 197 (1897) ;
Barclay v. Com., 116 Ky. 275, 67 S.W. 4 (1903) ; Tomppert v. Tomppert, 13 Bush
326 Ky. (1877) ; Tyson v. State, 83 Fla. 7, 90 S. 622 (1922) ; Farley v. Farley,
94 Ala. 501, 10 S. 646 (1892) ; Leavitt v. Leavitt, 13 Mich. 452 (1865) ; Keyes v.
Keyes, 22 N.H. 553 (1851) ; Trammell v. Vaughan, 158 Mo. 214, 59 S.W. 79
(1900). The requirement that fraud must penetrate to the essentials of the mar-
riage is stated in Carris v. Carris supra; Crane v. Crane, supra; Boehs v. Hanger,
supra; Allen v. Allen, 85 N.J.Eq. 55, 95 Atl. 363 (1915) ; aff. 86 NJ.Eq. 441, 99
Atl. 309 (1916), among other decisions. For like decisions in other states, see
Wells v. Talham, 180 Wis. 654, 194 N.W. 36 (1923) ; Varney v. Varney, 52 Wis.
120, 8 N.W. 739 (1881); Kawabata v. Kawabata, 48 N.D. 1160, 189 N.W. 237
(1922) ; Smith v. Smith, 205 Ala. 502, 88 S. 577 (1921) ; Johnson v. Johnson, 176
Ala. 449, 58 S. 418 (1912) ; Lyon v. Lyon, 230 111. 366, 82 N.E. 850 (1907) ; Rich-
ardson v. Richardson, 246 Mass. 353, 140 N.E. 73 (1923) ; Chipman v. Johnston,
237 Mass. 502, 130 N.E. 65 (1921) ; Batty v. Greene, 206 Mass. 561, 92 N.E. 715,
(1910) ; Smith v. Smith, supra; Cummington v. Belchertown supra; Reynolds v.
Reynolds, 3 Allen 605 (Mass. 1862) ; Williams v. Williams, 2 Harr. 39, 118 Atl.
638 (Del. 1922); Guthery v. Bell, 206 Mo. App. 570, 228 S.W. 887, (1921) ;
Sohaeffer v. Schaeffer, 160 App. Div. 48, 144 N.Y.S. 774 (1913) ; Fisk v. Fisk, 6
App. Div. 432, 39 N.Y.S. 537 (1896) ; Weill v. Weill, 104 Misc. 561, 172 N.Y.S.
589 (1918) ; Roth v. Roth, 97 Misc. 136, 161, N.Y.S. 99 (1916) ; Anonymous, 21
Misc. 765, 49 N.Y.S. 331 (1897) ; Shrady v. Logan, 17 Misc. 329, 40 N.Y.S. 1010
(1896) ; Beckermeister v. Beckermeister, 170 N.Y.S. 22 (1918) ; Vazakas v.
Vazakas, 109 N.Y.S. 568 (1908). In New Hampshire, however, a contrary rule
prevails. In Gatto v. Gatto, 79 N.H. 177, 106 Atl. 493 (1919) it was said: "That
the fraud on account of which the marriage will be set aside must relate to a mat-
ter material to the marriage relation which the defrauded party could not, in the
exercise of reasonable prudence, discover at the time, and the effect of which he
has not waived when fully informed of it, is a principle readily deducible from
many American authorities. It is not exclusively confined to the essentialia of the
•marriage relation as denned in the Reynolds case."

8 Supra, note 1.
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many respects, and should not be vitiated even if fraud-
ulent, when against 'good policy, sound morality, and
the peculiar nature of the relation.' To be free from
that restriction, the fraud must be of an extreme kind,
and in an essential of the contract. * * * "
Judicial opinion as to what constitutes an essential of mar-

riage has been undergoing a change. The early American and
English decisions were extensively influenced by the under-
taking of the parties to take each other for better or worse, in
sickness and in health; and by the nature of the demands made
upon the marital relationship by the then comparatively simple
social organization. The trend of modern decisions indicates a
recognition that what was previously deemed non-essential, may
well be of utmost importance today. But a proper appreciation
of just what is meant by the essentialia of marriage, and a con-
sequent proper translation of the term into judicial action, may
be prevented by a popular misconception created by the foun-
dation cases of the doctrine, Reynolds v. Reynolds,7 and Carris
v. Oarris. It was held in the former that equity will nullify
a marriage at the suit of a husband who had no connection with
his wife prior to their marriage, upon proof that an ante-nuptial
pregnancy of the wife, fraudulently concealed, has been fol-
lowed by the birth of a child after marriage.8 It has been widely

7 3 Allen 605 (Mass. 1862).
8 See also DiTullio v. DiTullio, 102 NJ.Eq. 141, 140 Atl. 10 (1928) ; aff. 104

NJ.Eq. 496, 146 Atl. 913 (1929) ; Sinclair v. Sinclair, 57 NJ.Eq. 222, 40 Atl. 679
(1898) ; States v. States, 2,7 NJ.Eq. 195 (1883). To the same effect are Fontana
v. Fontana, 77 Misc. 28, 135 N.Y.S. 220 (1912); Shrady v. Logan, 17 Misc. 329,
40 N.Y.S. 1010 (1893) ; Baker v. Baker, 13 Cal. 87 (1859) ; Franke v. Franke, 3
Gal. Unrep. Cas. 656, 31 P. 571 (1892) ; Jackson v. Ruby, 120 Me. 391, 115 Atl. 90
(1921) ; Steele v. Steele, 104 N.C. 631, 10 S.E. 707 (1890); Sweeney v. Sweeney,
96 Vt. 196, 118 Atl. 882 (1922); Harrison v. Harrison, 94 Mich. 559, 54 N.W. 275
(1893); Nadra v. Nadra, 79 Mich. 591, 44 N.W. 1046 (1890) ; Sissung v. Sissung,
65 Mich. 168, 31 N.W. 770 (1887); Reynolds v. Reynolds, supra, note 7; Ritter v.
Ritter, 5 Blackf. 81 (Ind. 1839). No relief can be secured by one who had illicit
relations with his wife prior to their marriage. Fairchild v. Fairdhild, 43 N.J.
Eq. 473, 11 Atl. 426 (1887) ; Seilheimer v. Seilheimer, 40 NJ.Eq. 412, 2 Atl. 376
(1885) ; Lyman v. Lyman, 90 Conn. 399, 97 Atl. 312; (1916) ; Hoffman v. Hoff-
man, 30 Pa. 417 (1858) ; McCulloch v. McCulloch, 69 Tex. 682, 684, 7 S.W. 593
(1888) ; Westfall v. Westfall, 100 Or. 224, 197 P. 271, (1921) ; Crehore v. Cre-
hore, 97 Mass. 330, (1867). Nor can a cause of action be founded upon false rep-
resentations by the woman, that she is pregnant by the complainant. Fairchild v.
Fairchild, supra. Tait v. Tait, 3 Misc. 218, 23 N.Y.S. 597 (1893) ; Mason v.
Mason, 164 Ark. 59, 261 S.W. 40 (1924); Todd v. Todd, 149 Pa. 60, 24 Atl. 128
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concluded that this decision stands for the proposition that
fraud is to be measured by its effect upon the ability to produce
issue. This conclusion is erroneous.

The decision is based upon two principal grounds: first, that
the woman, during the period of her gestation, is incapacitated
from making and executing a valid contract of marriage with
a man who takes her as his wife in ignorance of her condition
and upon the faith of representations that she is chaste; second,
that a husband has a right to require that his wife shall not
bear to his bed aliens to his blood and lineage. It is pointed out
in discussing this reason, that the husband is presented with the
alternative of disowning the child, thereby publishing to the
world the shame of the woman who was still to remain his wife,
or of admitting the child of another to share in his bounty and
receive support in his household.

The first of these reasons rests upon a temporary incapacity
of the wife to bear children. With the birth of the child then in
the mother's womb, the inability to fulfill the object of propa-
gation is entirely removed. The parties have taken each other
for a lifetime. Should the law regard as unsubstantial the
short period of time during which the wife is incapacitated from
bearing off-spring to her husband? If any consistency is to be
maintained with the rule that fraud in connection with mere
ante-nuptial incontinence is not a sufficient ground for nullity,9

this reason can give little support to the decision.
In the second reason we find a sounder basis for the deci-

sion.10 It was explained in the Carris case, (which presented a
similar fact situation) by the observation that if the fraud
charged should be permitted to succeed, " * * * shame and en-

(1892) ; Hoffman v. Hoffman, 30 Pa. 417 (1858) ; Gcmdouin v. Gondouin, 14 Cal.
App. 285, 111 P. 756 (1910).

See also 9 MINN. L. REV. 497 (1925) and 73 U. of Pa. L. Rev. 195 (1925).
'Entsmmger v. Bntsminger, 99 Kan. 362, 161 P. 607 (1916) ; Browning v.

Browning, 89 Kan. 98, 102; 130 P. 852 (1913); Wilcox v. Wilcox, 171 Cal. 770,
155 P. 95 (1916) ; Butler v. Butler, 204 App. Div. 602, 198 N.Y.S. 391 (1923) ;
Glean v. Glean, 70 App. Div. 576, 577, 75 N.Y.S. 622 (1902) ; Leavitt v. Leavitt,
13 Mich. 452 (1865); Hull v. Hull, 191 111. App. 307 (1915) ; Beckley v. Beckley,
115 111. App. 27 (1904); Steele v. Steele, 96 Ky. 382, 29 S.W. 17 (1895) ; Hedden
v. Hedden, 21 N.J.Eq. 61 (1870) ; Smith v. Smith, 8 Or. 100 (1879) ; Varney v.
Varney, 52 Wise. 120, 8 N.W. 739 (1881).

10 Cf. Bishop, op. cit. supra, note 2, p. 212.



54 MERCER BEASLEY LAW REVIEW

tire alienation are the inevitable consequences. Surely, there
can be no good policy in such action as will either compel parties
to live together under these circumstances having only the shad-
ow of marriage, or compel them, as would be more likely, to
live totally separated, a continual annoyance to each other, and
a source of the greatest unhappiness."

This then, is the root of the matter—shame and entire
alienation—the rise of an adamant barrier between the parties.
Capacity for procreation of sound issue still exists. It is pos-
sble for the parties physically to carry on as husband and wife
and to rear a family. The foundation upon which the decision
is built is not physical, but mental and biological—the almost
instinctive abhorrence aroused by the spectacle. The alienation
brought about by the birth of an illegitimate child, regarded in
the Garris decision as the matter of utmost importance, may be
produced by other means and with just as total and complete
effect. It is not going beyond the plain purport of these initial
expressions to grant a decree of nullity for any cause which is
calculated to produce an irreparable disruption of the matri-
monial entity. This does not mean that the caprice or fancy of
the individual litigant before the court is to enter into the deter-
mination of the issue. In addition to causes which touch the
matter of propagation, there are forces inherently charged with
energies to produce an insuperable alienation of the parties.
Each, ex proprie mgore, renders marriage a nullity in fact.

A number of New Jersey decisions which have resulted in
the granting of decrees for fraud, are rested upon considerations
which relate to matters other than the ability of the parties to
produce issue. In Crane v. Crane/-1 Chancellor Magie in the
course of an opinion in which he decided that a decree should
be granted for fraudulent misrepresentations respecting free-
dom from syphilis, said:

"When a wife has discovered that her husband is
infected with that disease, this court has held, in

"62 NJ.Eq. 21, 49 Atl. 734 (1901). A similar result was reached in Svenson
v. Svenson, 178 N.Y. 54, 70 N.E. 120 (1904) ; Meyer v. Meyer, 49 How. Pr. 311
(N.Y. 1875) ; Ryder v. Ryder, 66 Vt. 158, 28 Atl. 1029 (1892) ; C— v. C— 158
Wis. 301, 148 N.W. 865 (1914) ; Smith v. Smith, 171 Mass. 404, 50 N.E. 933
(1898). Cf. Vondal v. Vondal, 175 Mass. 383, 56 N.E. 586 (1900).


