CONTRACT LIABILITIES INCURRED IN THE
ADMINISTRATION OF RECEIVERSHIPS

L

One approach® to the question of the liability of a receiver?
on contracts® entered into in the course of the receivership is to
consider the respective interests of the obligee who extends the
credit and the receiver who incurs the debt.* Such an approach
simplifies, but does not solve, the problem. Viewed from the
standpoint of the obligee® and the receiver, the truth is that it
does not make very much difference whether the rule of law is
that the receiver is personally responsible for his contractual
receivership obligations in the same manner as executors, ad-
ministrators, guardians or trustees,® or whether the receiver’s

* The second approach is discussed under Part II of this article.

* As used herein, receivers connote court liquidators or conservators, includ-
ing bankrupicy receivers and trustees, statutory dissolution receivers (as under
the New Jersey Corporation Act), equity receiverships (of partnerships or cor-
porations), public utility receivers, English managers, etc. For an interesting
discussion of the distinctions which “have been drawn between receivers appointed
to carry on the business of a corporation with a view to the continuance of its
corporate life, and receivers appointed in aid of the dissolution of the corporation
or the liquidation of its business”, see the remarks of Mr. Justice Cardozo, speaking
for the United States Supreme Court in the recent case of People of State of
Michigan v. Michigan Trust Co., 286 U. S. 334 (1932).

# As to the liability of receivers for torts, see 1 CLARK oN REecrivers, (2d Ed)
509 to 519. 1 TArRDY’s SMITH oN REcCEIVER's, (2d Ed.) 1120-1134.

* As a receiver’s liability on contracts arises, in the main, when the receiver
is operating a business, this article particularly deals with this phase of receiver-
ship liability.

* For the purposes of clarity, it is well t0 use the term ‘“obligee” to designate
the creditor, promisee, or covenantee to whom the recciver is obligated on the
contract which the receiver makes.

¢ An authoritative exposition of the law as to liabilities incurred in the admin-
istration of trusts is given by Professor Austin W. Scott of the Harvard Law
School in an article in 28 Harv. L. Rev. 725, and under the title Liabilities
Incurred in the Adwministration of Trusts. At the outset of the article, Professor
Scott says:

“In the absence of an express stipulation relieving him from liability,

a trustee is personally liable on contracts made by him for the benefit of

the trust estate. He may be sued at law and execution may be levield

upon his individual property. This is true whether he was acting without

authority in incurring tﬁe liability, or whether he was acting in accordance
with the directions of the will or deed of settlement or under the direction

of the court”

In support of these propositions, Professor Scott, in the footnote, cites the
following cases:

“Duvall v. Craig, 2 Wheat. (U.S.) 45 (1817); Taylor v. Davis/

Adm’r, 110 U.S. 330 (1884) ; Hall v. Jameson, 151 Cal. 606, 91 Pac. 518
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liability is limited to the funds or assets of the estate. The im-
portant point is to have the rule of law established and definite.
Both the receiver in incurring the debt and the creditor in ex-
tending the credit” should act, in theory at least, with a realiza-
tion of the legal implications of the transaction.® The party
who sells merchandise to the receiver or who lends money,?
knowing of the limited liability, should not at a later date de-
mand that the receiver individually meet the obligation. On
the other hand, the receiver, in jurisdictions which disregard
the limited liability doctrine, should not be surprised when de-
mand is made upon him for personal payment of the debt, since
he knew or should have known when incurring the debt or
entering into the contract, that he would be personally liable if
the corpus of the estate should be unable to meet the indebted-
ness.

From the standpoint of the obligee and the receiver, the
question is one of emphasis. If the rule is that the receiver is
not personally liable, the initiative of the obligee is emphasized.
The intelligent obligee will act cautiously in extending credit
to, or entering into a contract with, the receiver. This type of
creditor will analyze the balance sheet of the estate as he would

(1907) ; Bradner Smith & Co. v. Williams, 178 I1l. 420, 53 N.E. 358
(1899) ; McGovern v. Bennett, 146 Mich, 558, 109 N.W. 1055 (1906);
Koken Iron Works v. Kinealy, 86 Mo. App. 199 (1900); Blewitt v.
Olin, 14 Daly (N.Y.) 351 (1888); Whalen v. Ruegamer, 123 N.Y. App.
Div. 585, 108 N.Y. Supp. 38 (1908); Dunlevie v. Spangenberg, 66 N.Y.
Misc. 354, 121 N.Y. Supp. 299 (1910); Mitchell v. Whitlock, 121 N.C.
166, 28 S.E. 292 (1897) ; Fehlinger v. Wood, 134 Pa. 517, 19 Atl. 746
(1890) ; Connally v. Lyons & Co., 82 Tex. 664, 18 S.E. 799 (1891);
Wardwell v. Williamson, 72 Vt. 183, 47 Atl. 786 (1900). Sece a collection
of authorities in 40 L.R.A. N.S. 201.”

And Professor Scott, in the same footnote, makes the following remarks:

“An executor or administrator who makes a conitract for the benefit
of the estate is likewise personally liable thereon. WiLLiams, EXECUTORS,
10 ed., pp. 1417 et seq.; WOERNER, AMERICAN LAW OF ADMINISTRATION,
2 ed., Sections 328-356. In many of the cases hereinafter cited the liability
was incurred by an executor.”

"Or in fact both parties to any receivership contract,

8 See Lehigh Coal and Navigation Co. v. Central R. R. of N. J., 35 N.J. Eq.
426, 430 (1882).

® Money is lent generally through the medium of receiver’s certificates. See
mfra.
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the balance sheet of any debtor.'® The creditor, before extend-
ing the credit, can, if he sees fit, seek definite assurances of pay-
ment, even to the extent of requiring the receiver to assume pay-
ment of the debt personally.!* If the rule is that the receiver
is personally liable for his contracts, it is the conservatism of
the receiver that requires the emphasis. Where the latter rule
prevails, the receiver, in obtaining credit or entering into a
contract, endeavors to avoid any personal liability.*? TUndoubt-
edly a conservative administration of receivership estates is de-
sirable, and from this viewpoint, much can be said in favor of
a rule making the receiver personally liable for debts incurred
in the administration of the receivership.'®* Placing the re-
sponsibility upon the receiver would necessitate advising new
creditors that individual liability for the indebtedness was elim-
inated—thbe creditor would thereby be expressly informed of
the problem and enlightened as to the exact nature of the trans-
action.'*

The authorities which have been examined undoubtedly are
to the effect that the receiver’s liability is limited to the funds in
his hands—to the corpus of the estate,'® although there are sur-

*1 Tarpy’s Smrta oN Recervers (2nd Ed. 1920), 171,

“In other words, a creditor in dealing with a court acting through
its receiver is bound to use the same common sense in extending credit as
he would expect to use in dealing with an individual, namely, look to the
assets behind the individual or take chances upon the individual not
succeeding with the enterprise, which he is conducting.”

21 Tarpv’s SmiTH oN REceivers (2nd Ed. 1920), 171:

“The creditor will be obliged to look to the receivership fund for
his payment unless the receiver has in his individual capacity guaranteed
the debts.”

“They (creditors) were at liberty * * * to require the receiver to
bind himself in his individual capacity.” Lehigh Coal and Navigation
Co. v. Central R.R. Co. of N. J., 35 N.J. Eq. 426, 430. (1882).

2 In re Glasdir Copper Mines, (1906) 1 Ch. 365, 367. See Clark, English and
American Theories of Receiver's Liabilities, 27 Cor. L. Rev. 679, 681 (1927).

¥ Some talk may be found to the effect that a reason for not making receivers
personally responsible is that such a rule would make it difficult to obtain com-
petent receivers. See Farmers’ Loan and Trust Co. v. Central R. R, of Iowa, 7 Fed.
537, 538 (1880) ; Jeffers v. N. J. & P. R, 86 N. J. Eq. 68, 74; 97 Atl. 32, 34.

#What are the intentions of the parties—obligee and receiver—when the
contract is entered into? Individual or limited liability? See Southern Supply
Co. v. Mathias, 147 Md. 256 (1925), especially concurring opinion of Bond,
C. J.; Nessler v. Industrial Land Development Co., 65 N. J. Eq. 491, 495 (1903) ;
In re Boynton, (1910) 1 Ch. 519, 524.

B Qee cases in foot-notes 23, 24, 25—53 C. J. 175; note entitled “Receivers—
Personal Liability on Negotiable Instruments and Contracts, 9 MinN. L. Rev. 666
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prisingly few reported cases dealing directly with this question
of the nature of contract liabilities incurred in the administra-
tion of receiverships. This paucity of authority may be attri-
buted to the fact that receivers generally meet their contractual
obligations. Often these obligations are met by diverting or
entirely consuming funds which would otherwise have been
available for distribution to general creditors.’* But at any
rate, the obligations are met and the indebtednesses paid. Suffi-
cient motive for payment can be found in the rational satisfaec-
tion that any individual has in meeting his obligations.

There has been some intimation that the English Courts
have adopted theories of receiver’s liabilities which would make
all receivers personally responsible on contracts entered into
in the course of the receivership.’* However, the English cases
hold that while the receiver may be primarily liable, yet he has
such a right of indemnity out of the corpus of the estate, that if
the estate is inadequate to indemnify him, his liability termi-
nates.® In the case of In Re Boynton,' the receiver borrowed
money from a bank, the agreement not expressly exempting the
receiver from personal liability to repay the loan. After liquida-
tion, it was found that the receiver did not have sufficient funds
on hand to satisfy all claims, including the bank’s loan and the
receiver’s own claim for compensation. Warrington, J., dis-
poses of the case as follows :2°

“What then is their position??! They come in and
take a charge upon the assets of a business which is in

_(1f925); also cases and other authorities cited throughout this article, supre and
nfra.

* Receiver’s obligations as expenses of administration must be paid prior to
the claims of the creditors of the estate. People of State of Michigan v. Michigan
Trust Co., 286 U.S. 334, 344 (1932).

Cf. Sec. 85 of the General Corporation Act of New Jersey (L. 1896, ch. 185,
p. 304, Sec. 85; C.S. p. 1652, Sec. 85).

Cf. also Sec. 64 of the National Bankruptcy Act as amended by Acts of
February 5, 1903, June 15, 1906, and May 27, 1926 (GmLeErT’s CoOLLIER ON BaNK-
rupTCY, 1927 Ed. 932).

¥ See Clark, English and Awmerican Theories of Recezwr’s Liabilities, 27 CoL.
L. REV 679 (1927) See also 9 Minn. L. Rev. 666, 667 (1925).

* Strapp v. Bull & Sons, (1895) 2 Ch. 1; In re Glasdir Copper Mines, Ltd,,
(1903) 1 Ch. 365; In ve Boynton, (1910) 1 ‘Ch. 519.

n Referrmg to obligees who have extended credit to the receiver.
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course of realization by the Court, and in my opinion

they can take in satisfaction of their charge no more

than that which is actually realized. The plaintiff*2
has incurred his costs of the action, and the receiver

has given his services, in the endeavor to realize as

large a fund as possible for the benefit of the several

persons having charges on it, and I think they are both
entitled to be indemnified before the fund is applied in
payment of these charges. The principle of I'n Re New

Zealand Midlond Ry. Co.,”® in my opinion, applies, as

does the latter part of the passage of the judgment of

Cozens-Hardy, L. J., read above.® T think, therefore,

that the plaintiff’s costs of action as between solicitor

and client and the remuneration of the receiver must
first be paid, and the balance of the fund will be paid

to the bank in part discharge of their debt.”

It must be apparent that the supposed personal liability of
the English receiver is in reality merely a procedural question.
While the procedure may be logical, in substance the liability
of the receiver is limited to the corpus of the estate.

In the United States, the courts, when dealing with or ad-
verting to the subject, definitely point out that the receiver is
not personally liable for the obligations incurred in the course
of the receivership. A typical statement is that of Mr. Justice
Brown of the United States Supreme Court, in the case of
McNulta v. Lockridge.

“Actions against the receiver are in law actions
against the receivership or the funds in the hands of the
receiver, and his contracts, misfeasances, negligences
and liabilities are official, and not personal, and judg-
ments against him as receiver are payable only from
the funds in his hands.”?®

* Referring to the party who filed the bill of complaint upon which the
receiver was appointed.

® (1901) 2 Ch. 357.

*Tn the case of In re Glasdir Copper Mines, Ltd.,, (1906) 1 Ch. 365, 383, 384.

%141 U.S. 327, 338 (1891).

® These remarks are dicta—although often cited. The case did not deal with
a receiver’s liability for his contracts.
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Occasionally the courts intimate that the sounder rule is that
which would make the receiver personally responsible, although
recognition is given to the undoubted weight of authority limit-
ing the receiver’s liability to the assets of the estate.’” And it
can be stated with positiveness that in the State of New Jersey,
receivers appointed in the Court of Chancery, have no personal
responsibility whatever in the incurring of obligations. In the
case of Vanderbilt v. Central R. R. of N. J.2 the court in plain
language, states:*®
“The liability of a receiver upon such contracts is

not personal, but as a representative of the trust. The

enforcement of them, or the payment of damages for

his non-performance of them, must fall primarily upon

the property and fund in the hands of the court.”

While this case dealt with a railroad receivership, the reason-
ing indicates that the same rule is applicable in all court receiv-
erships.

Adding to the conviction that the rule in New Jersey is as
just stated, is a line of cases in which decisions were rendered
to the effect that the receiver’s fee is a charge against the estate
payable prior to the contract obligations incurred by the re-
ceiver.’® Tt seems strange that a receiver can incur indebted-
nesses, and in the end obtain his own compensation before these
indebtednesses are paid, but the New Jersey courts and other

¥ See the remarks of Mr, Justice Holmes in Archambeau v. Platt, 173 Mass.

249, 250 (1899) :
“A receiver is not a corporation sole, and therefore his liability must

be personal, even if he is entitled to indemnity out of the funds in his

hands, according to the general principle applied to trustees, executors

and the like. And yet the decisions have gone very far in distinguishing

between the receiver’s official and personal liability. The universal prac-

tice of the court, bold as it may seem in 1ts origin, appears to us to be

too well established to be departed from.”

This case involved a receiver’s liability for negligence.

®43 N. J. Eq. 669 (1887).

# On p. 684.

® Jeffers v. New Jersey & P. R. Co.,, 86 N. J. Eq. 68; 97 Atl. 32 (Ch. 1916),
affirmed and modified 86 N. J. Eq. 402; 99 Atl. 189 (E. & A. 1916); Chesapeake
& Ohio Ry. v. Atlantic Transportation Co., 62 N. J. Eq. 751; 48 Atl. 997 (E. &
A. 1900).

% E.g. In re Boynton, (1910) 1 Ch. 519; Petersburg Sav. & Ins. Co. v.
Dellatorre, 70 Fed. 643 (C. C. A. 5th, 1895).
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courts®® have concluded that this disposition is rational.®® The
point is that if the courts in New Jersey hold, as they do, that
the receiver’s fee must be paid in full,®® prior to the receivership
obligations, the conclusion becomes irresistible that the receiv-
er’s liability is limited to the funds in his hands.

As has been stated, not much complaint can be made against
the rule limiting the liability of a receiver (or a contrary rule),
if the problem is viewed simply from the standpoint of the
obligee and the receiver. These two interests enter into the
particular contract voluntarily®* and supposedly with a full
realization of the rule. The subject, however, cannot be ade-
quately studied unless consideration is given to the interests of
a class vitally concerned with the whole problem—that class
being the creditors of the estate (prior, preferred, and general).

# 1t is submitted that a fairer rule would at least require the receiver to pay
his receivership bills and perform his receivership contracts hefore getting his own
comgensatxon

ery, V.C. in Nessler v. Industrial Land Development Co., 65 N. J. Eq,

491, 494 56 Atl. 711 (Ch. 1903) suggests that the receiver’s a,llowance and his

recelvershxp obligations stand ot the same footing. Where the corpus of the

estate cannot meet both in full, there should be a pro rating. The Court says:
“Receivers’ services, in themselves, stand on no higher plane than
the receivers’ debts for the services and advances of other persons for
the benefit of the trust, and where, as in this case, the fund in the
receivers’ hands is not sufficient to pay all the receivers’ debts and their
compensation, the distribution must be pro rata. They are all and equally
debts or claims which should be paid by the trust funds, as expenses of
the receivership, and if the fund is not sufficient to pay all in full, then

they must be paid pro rafe. If receivers desire or intend to claim a

preference in payment for their own compensation, they must apply to

the court, not only for such order, but also for the authority to incur
mdebtddness, which will be subject to their claim. Upon such application

the court can, by proper inquiry into the condition of the estate, make

the orders necessary to control its receivers in the incurring of indebted-

ness, and also to give notice to persons dealing with the receivers, for
services to the trust, that the receivers’ personal claims for services are
preferred. All claims for services rendered to the trust should be paid

in full, if possible, as preferred claims and as expenses of the trust, and

where "the fund in hand is not sufficient to pay in full the claim should

in the absence of special equities, be paid pro rata.”

The Vice Chancellor made no reference to and gave no consideration to the
Court of Errors & Appeals case of Chesapeake & Ohio Railway v. Atlantic Trans-
portation Co., supra (note 30).

The Supreme Court of Pennsylvania in the case of Pennsylvania Engineering
Works v. New Castle Stamping Co., 259 Pa. 378, 103 Atl. 215 (1918) is in accord
with, the views of Emery, V.C. and places the receiver’s allowance and his
recelvershxp obligations on the same footing.

* Sometimes the obligee has the relationship thrust upon him, e.g., a receiver
continuing to occupy premises formerly occupied by the estate.
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IT

A second approach to the question of the liability of a re-
ceiver on contracts entered into in the course of the receivership
is to consider the status of creditors, as affected by the incur-
ring of the receivership obligation.®® From this viewpoint, the
problem attains complexities not involved when the issue is
considered as solely one between the obligee and the receiver.
Bearing in mind that the primary purpose of the receivership
is the liquidation of the estate for distribution amongst credi-
tors,® is it not apparent that the question is not so much
whether the receiver’s liability on contract is personal or lim-
ited, but rather to what extent is the receiver justified in mak-
ing the corpus of the estate responsible for the debts which he
incurs? And is it also not apparent that whenever the issue is
presented of the receiver’s liability to his obligee, this circum-
stance stands to the fore, viz, that the receiver has found it nec-
essary to consume or divert funds which would ordinarily be
distributed to general creditors?

A receiver, in whose charge an estate has been placed by
court order, lacking cash on hand, must ordinarily incur in-
debtednesses for the preservation of the estate pending liquida-
tion.?” The receiver of property, real or personal, for this pur-
pose may be obliged to incur obligations for insurance, for cus-
todial services, for rent and for similar indebtednesses.®® The

® Referring, of course, to secured, unsecured, and priority creditors whose
claims arose prior to receivership.

. " Speaking, of course, primarily, of private corporations, and not of public
utilities.

“The purpose of a court in appointing a receiver is to preserve
moneys, funds, or property for those entitled to receive the same at the
close of the case upon which the receivership is predicated.” 1 CLARK ox
Recervers (2 Ed. 1929) 531.

And in bankruptcy practice it has been stated that “the chief function
of a bankruptcy law is to distribute an insolvent’s assets pro rafa.”
Giert’s CoLLIER oN Banxruprcy (1927 Ed.), 54.
¥ No matter how speedy the liquidation.

# Vanderbilt v. Central R.R. Co. of N. J., 43 N. J. Eq. 669, 682 (1887);
Raht v. Attrill, 106 N. Y. 423, 434 (1887), the court saying: “The act of the
court in taking charge of property through a receiver is attended with certain
necessary expenses of its care and custody, and it has become the settled rule
that expenses of realization, and also certain expenses which are called expenses
of preservation, may he incurred under the order of the court on the credit of the
property, and it follows from necessity in order to the effectual administration of






