
PROBLEMS IN FEDERAL "RECEIVERSHIP"
JURISDICTION*

II.

In the portion of this study which appeared in the preced-
ing issue of this Review the problems revolving about friendly
federal receiverships were discussed. Of equal importance are
the questions relating to the applicability of state receivership
statutes in the federal courts.

A.

May state statutes which enlarge the jurisdiction of equity
courts to appoint receivers be invoked in the federal courts?
Section 65 of the New Jersey Corporation Act1 is a typical
receivership statute2 and permits simple contract creditors and
stockholders to bring suits for the appointment of receivers to
wind up corporate affairs.

Insofar as it permits simple contract creditors to maintain
suits without the corporation's consent it goes beyond the gen-
eral federal equity rule.3 Whether the authority it confers upon
stockholders also goes beyond the general equity powers of the
federal courts is uncertain. Although many early federal cases
refused to entertain stockholders' bills4 for the appointment of
receivers to wind up corporate affairs,5 the later tendency is to

* This is the second and concluding instalment of Problems in Federal
"Receivership" Jurisdiction (1932) 1 MERCER BEASJLEY L. REV. 29.

1 P.L. 1896 p. 298, 1 C.S. 1640 last amended in P.L. 1931 c. 221 p. 545. See
Kessler v. Necker, 258 Fed. 654 (D.NJ. 1919).

2 See Pusey & Jones Co. v. Hanssen, 261 U.S. 491 (1923).
8Hollins v. Brierfeld Coal & Iron Co., 150 U.S. 371 (1893) ; Felice Perelli

Canning Co. v. Certified Food Stores, 15 F(2d) 891 (D.N.Y. 1926).
4In Burnrite Coal Briquette Co. v. Riggs, 275 U.S. 208 (1926), the court

stated that the federal courts have jurisdiction to appoint at least temporary-
receivers, upon stockholders' bills alleging gross fraud and mismanagement. Com-
pare Columbia Nat. Sand Dredging Co. v. Washed Bar Sand Dredging Co., 136
Fed. 710 (D.Pa. 1905) ; Carson v. Allegany Window Glass Co., 189 Fed. 791
(D.Del. 1911) ; Arents v. Blackwell's Durham Tobacco Co., 101 Fed. 338
(C.C.D.N.C. 1900). But see Edward v. Bay State Gas Co. of Del., 91 Fed. 942
(D.Del. 1898) ; Zuber v. Mining Co., 180 Fed. 625 (D.Me 1910).

"Republican Mountain Silver Mines v. Brown, 58 Fed. 644 (C.C.A.8th, 1893) ;
Sidway v. Missouri Land & Live Stock Co., 101 Fed. 481 (C.C.D.Mo. 1900) ;
Pearce v. Sutherland, 164 Fed. 609 (C.C.A.9th, 1908) ; Maguire v. Mortgage Co.,
203 Fed. 858 (C.C.A.2d, 1915). See also Taylor v. Decatur Mineral & Land Co.,
112 Fed. 449 (C.C.D.Ala. 1901).

Vice Chancellors Buchanan and Berry have, in recent cases, expressed the
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the contrary6 and the Supreme Court has rendered no authori-
tative pronouncement7 on the question.

Section 65 not only enlarges the class of complainants but
also increases the grounds for the appointment of a receiver.8

The authority it confers for the appointment of a receiver upon
a showing that the business has been and is being conducted at
a loss and in a manner greatly prejudicial to the interest of
creditors and stockholders9 is clearly broader than the general
equity powers of the federal courts. May a bill seeking the ap
pointment of a receiver be supported in the federal courts upon
the authority of a statute similar to section 65 despite the fact
it could not have been sustained under the court's general equity
powers?

The Supreme Court has often attempted to delimit the sit-
uations in which state statutes enlarging equity jurisdiction
will be applied in the federal courts.10 The usual formula is
that statutes creating "remedial rights" will not be applied by

view that the New Jersey Court of Chancery has no general equity jurisdiction
to appoint receivers to wind up corporate affairs. See Smith v. Monmouth Title
& Mtge. Co., 110 NJ.Eq. 117 (Ch. 1932) ; Smith v. Washington Casualty Ins.
Co., 110 NJ.Eq. 122 (Ch. 1932). In re Washington Casualty Insurance Com-
pany, 109 NJ.Eq. 483 (Ch. 1932).

6 See O'Neil v. Welch, 245 Fed. 261 (C.C.A.3rd, 1917); Klein v. Wilson, 7
F(2d) 769, 772, 777 (C.C.A.3rd, 1925). But see In re Clinton Co., 288 Fed. 829
(C.C.A.7th, 1923). In practice stockholders' bills to wind up corporate affairs
are common. See Sparkman v. Swan Creek Orchard Co., 274 Fed. 107 (D.Del.
1921).

7 See Burnrite Coal Briquette Co. v. Riggs, 274 U.S. 208 (1926).
8 See the statute referred to in See & Depew v. Fisheries Products, 9 F(2d)

235 (C.CA.2d, 1925).
9 Under the statute it is necessary to show that the business (1) has been

conducted at a great loss; (2) is being conducted at great loss and greatly
prejudicial to the interests of its creditors and stockholders; and (3) cannot be
conducted with safety to the public and advantage to the stockholders. Fox
v. Pathe Exchange, 106 NJ.Eq. 522, 525 (Oh. 1930).

Section 65 authorizes the appointment of a receiver where the company has
ceased to do business for want of funds and similar statutory provisions are not
unusual. See See & Depew v. Fisheries Products, 9 F(2d) 235 (CC.A.2d, 1925)
which deals with a similar provision in a North Carolina statute.

10 The more recent attempts were in Pusey & Jones Co. v. Hanssen, 261 U.S.
491 (1925) and Henrietta Mills v. Rutherford County, 281 U.S. 121 (1930) See
also Mathews v. Rodgers, 76 L.Ed. 271, 276 (1932).

The statement that a party loses no right or remedy of which he might avail
himself in the state courts by going into a federal court is of course not literally
true. See Davis v. Gray, 16 Wall. 203, 221 (1872) and the reference thereto
in Pusey & Jones Co. v. Hanssen, 261 U.S. 491, 498 (1923).

The unqualified statement often made that state statutes may not restrict or
enlarge the jurisdiction of the federal courts (See DOBIE, FEDERAL JURISDICTION
AND PROCEDURE (1926) s.336) does not seem to have much meaning.



PROBLEMS IN FEDERAL "RECEIVERSHIP' JURISDICTION 45

the federal equity courts although statutes creating "substan-
tive rights" will.11 But the attempt to differentiate between
"rights" and "remedies" has led to unbounded difficulty.

The Supreme Court has sustained a lower federal court in
assuming jurisdiction, under the authority of a state statute, of
a bill to quiet title where the outstanding deed was void on its
face.12 Like results were reached when dealing with bills to
quiet title by complainants who were not in possession13 and
had not established their titles at law.14 In the absence of
statutes the federal courts would not have assumed jurisdiction
in the above situations.15

A state statute authorizing an equitable proceeding attack-
ing the probate of a will on the ground of fraud has been held
applicable in the federal courts;16 and in Gormley v. Clark17 a
"Burnt Records Act" was the basis for a suit entertained by a
federal court. Other situations which might appear to involve
"remedies" within the ordinary use of that term may be listed18

but the general problem has been fully considered elsewhere,19

" I n Henrietta Mills y. Rutherford County, 281 U.S. 121,128 (1930) the court
said: "The distinction with respect to the effect of state legislation has come to
be clearly established between substantive and remedial rights."

The cases have also announced the doctrine that if a state statute creates a
right and at the same time prescribes a remedy to enforce it, that remedy will
ibe applied in federal equity courts if it is substantially consistent with ordinary
equity proceedings. See Clark v. Smith, 13 Pet. 195 (1839) ; Grover v. Merritt
Development Co., 7 F(2d) 917 (D. Minn. 1925). See also Fourth National Bank
v. Francklyn, 120 U.S. 747 (1887).

M Louisville & Nashville R.R. v. Western Union, 234 U.S. 369 (1914).
18Holland v. Challen, 110 U.S. 15 (1884).
"Clark v. Smith, 13 Pet. 195 (1839).
"Boston etc. Mining 'Co. v. Montana Ore Co., 188 U.S. 632 (1903) ; Frost

v. Spitley, 121 U.S. 552 (1887). Where a state statute permitted an action to
quiet title even though the defendant was in possession, the federal court refused
to entertain a proceeding under the statute. Whitehead v. Shattuck, 138 U.S. 146
(1891). Compare Twist v. Prairie Oil & Gas Co., 274 U.S. 684 (1927). See
Wood v. Phillips 50 F(2d) 714 (C.C.A.4th, 1931).

16Broderick's will, 21 Wall. 503 (1874).
"134 U.S. 338 (1890).
18 See Rich v. Braxton, 158 U.S. 375 (1895). See also Langdon v. Sherwood,

124 U.S. 74 (1887) ; Idaho & Ore. Land Co. v. Bradbury, 152 U.S. 309 (1889) ;
Fitch v. Creighton, 24 How. 159 (1860).

19 HUBEiRMAN AND JAFFE, SOME ASPECTS OF STATE STATUTES ON THE JURIS-
DICTION OF T H E FEDERAL COURTS (1928, Harvard Law School) ; M C L E A N AND
PITNER, T H E EXTENT TO WHICH STATE STATUTES MAY B E ENFORCED I N FEDERAL
COURTS (1929, Harvard Law School). See also 7 HUGHES, FEDERAL PRACTICE,
JURISDICTION AND PROCEDURE (1931) s. 4111 et seq; 1 STREET, FEDERAL EQUITY
PRACTICE (1909) s. 29; FOSTER, FEDERAL PRACTICE (5th ed. 1913) s. 82; Note
(1932) 32 COL. L. REV. 688.



46 MERCER BEASLEY LAW REVIEW

and the attempt to distinguish between "rights" and "remedies"
there criticized. The suggestion has been made that the signifi-
cant consideration is whether the attempted enlargement of
equity jurisdiction would result in the adjudication of a ques-
tion ordinarily cognizable at law.20 If it would, then the de-
fendant might urge objections based on the "adequacy of the
remedy at law," the "constitutional guarantee of a jury trial,"
and the "constitutional20*1 or congressional separation between
law and equity." Although the receivership cases have failed to
receive more than passing mention21 they furnish an interesting1

commentary upon the general problem
In Scott v. Neely22 an unsecured simple contract creditor

brought a bill to set aside a fraudulent conveyance A state
statute authorized the proceeding and provided that the creditor
would obtain a lien by his filing of the bill. In the absence of a
statute it is clear that the bill could not be maintained in the
federal court; a judgment and return nulla bona were necessary
under the English law23 and those requirements were carried
over into federal equity.

The Supreme Court held that the bill could not be main-
tained in a federal court. The grounds for the decision are not
left uncertain by the opinion; the court stated that the doctrine
of earlier cases that new equitable "rights" created by state
statutes would be applied in the federal courts, was subject to
the qualification that their enforcement "does not impair any
right conferred, or conflict with any inhibition imposed, by the

20Huberman and Jaffe supra note 19.
w& Whether the separation between law and equity is compelled by the Con-

stitution or is subject to control by Congress does not directly concern us. See
Boyle v. Zacharie, 6 Pet. 648, 658 (1852), and compare Bennett v. Butterworth,
11 How. 669, 674 (1850). See McCormick, The Fusion of Law and Equity in
UnitM States Courts (1928) 6 N.C. L REV. 285. In 1792 Congress provided that
the forms of proceedings in suits in equity should be according to the principles of
courts of equity. 1 Stat. 276 (1792), 28 U.S.C.A. (1926) 723. And the equity
jurisdiction has been held to be permanent and uniform throughout the states,
Robinson v. Campbell, 3 Wheat. 212 (1818) ; United States v. Howland & Allen,
4 Wheat. 108 (1819).

21 In FOSTER, FEDERAL PRACTICE (5th ed. 1913) 940, it is said that the federal
courts will follow state statutes relating to the appointment of receivers, at least
where no question of "jury trial" is involved. Compare 6 CYCLOPEDIA OF FEDERAL
PROCEDURE (1929) 977, where it is said that:

"Whether a state statute authorizing the appointment of a receiver under
certain circumstances can be enforced in a federal court generally depends on
whether the statute creates a remedial or substantive right."

22140 U.S. 106 (1891).
^Angell v. Draper, 1 Vern. 399 (1686).
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Constitution or laws of the United States." The court then
referred to the seventh amendment preserving the right of trial
by jury and to the 16th section of the Judiciary Act of 1789 pro-
viding24 that no suit in equity shall be sustained when a "plain,
adequate and complete remedy may be had at law," and stated
that the constitutional and statutory provisions prohibited the
maintenance of the suit. Shortly thereafter in (rates v. Allen25

the doctrine of Scott v. Neely was reaffirmed.
In Hollins v. Brierfield Goal & Iron Co.26 a simple contract

creditor brought a bill for the appointment of a receiver. The
court stated that such a creditor could not obtain the seizure of
his debtor's property even though a state statute authorized
such proceedings; the bill was dismissed.27 The applicability of
a state receivership statute was not directly presented to the
Supreme Court until Pusey & Jones Co. v. Hanssen;28 before
that decision, however, the lower federal courts had developed
a formidable body of law.

On many occasions the lower federal courts had been pre-
sented with bills for receivers by simple contract creditors,
under the authority of state statutes. The cases divided sharply
upon the propriety of such proceedings in the federal courts.
The courts which refused to entertain the bills29 rested chiefly
upon the defendant's right to a jury trial and the adequacy of
the remedy at law; little attempt was made to deny that the
statutes created equitable "rights" which might have been ap-
plied were it not for the constitutional and statutory inhibitions.

Of the lower federal court cases sustaining the propriety

24 This provision is now Section 267 of the Judicial Code. See Mathews Slate
Co. v. Mathews, 148 Fed. 490 (D.Mass. 1906) where the court stated that Scott v.
Neely and Cates v. Allen were not rested solely upon the "jury trial" objection.

26149 U.S. 451 (1893).
26 ISO U.S. 371 (1893).
27 In a dictum the court announced that the objection that the complainant had

not obtained a judgment and return nullcc bona could be waived.
28 261 U.S. 491 (1923).
29 Jacobs v. Mexican Sugar Co., 130 Fed. 589 (C.C.D.N.J. 1904) ; Atlantic &

F.R. Co. v. Western Ry. Co. of Ala., 50 Fed. 790 (C.C.A.5th, 1892) ; Morrow
Shoe Mfg. Co. v. New England Shoe Co., 60 Fed/341 (C.C.A.7th, 1894) ; Harrison
v. Farmers Loan & Trust Co. of N.Y., 94 Fed. 728 (C.C.A.5th, 1899) ; Davidson,
Wesson Implement Co. v. Parlin, 141 Fqd. 37 (C.C.A.5th, 1905) ; Mathew Slate
Co. v. Mathew, 148 Fed. 490 (D. Mass. 1906).
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of the proceedings,30 Jones v. Mutual Fidelity Co.31 is the most
elaborately reasoned. The court expressed no doubt that the
statute created an equitable "right" although it did not recog-
nize the validity of the "right-remedy" distinction. Instead, the
court expressed the view that if a state statute authorized a pro-
ceeding "equitable in character" it could be invoked in federal
equity.32

When dealing with stockholders' bills under state statutes
the courts were not confronted with constitutional and statutory
difficulties relating to "jury trial" and "adequate remedy at
law". The stockholders had no remedy at law; accordingly, the
defendants could not insist upon trials by jury. Admittedly, the
proceedings were "equitable in character" for bills32a of admin-
istration had long been within equity's exclusive jurisdiction.

The lower federal courts uniformly adopted the view that
state receivership statutes authorizing stockholders' bills might
be invoked in the federal courts ;33 with equal uniformity, they

""Darragh v. Wetter Mfg. Co., 78 Fed. 7 (C.C.A.Sth, 1879); McGraw v.
Mott, 179 Fed. 646 (C.C.A.4th, 1910) ; Jones v. Mutual Fidelity Co., 123 Fed. 506
(GCD.Del. 1903).

81123 Fed. 506 (C.C.D.Del. 1903).
82 At page 517 the court said: "Whether a right or remedy created by a

state is to be pursued on the law or equity side of a federal court depends on its
essential nature." See also Gormley v. Clark, 134 U.S. 338, 347 (1890).

^ The courts might well abandon their "right-remedy" test and adopt the
view that state statutes creating new proceedings will be enforced in federal equity
where they are equitable in character, judged by accepted principles, and do not
violate constitutional and statutory provisions as to "jury trial" and "adequacy
of remedy at law." See Gormley v. Clark, 134 U.S. 338, 347 (1890). Such a
test would meet with stated requirements that equity and law must be kept sep-
arate in the federal courts. State statutes relating to the form of the proceedings
need not be permitted to vary existing federal equity practice even where the
federal equity rules have no governing provisions.

88 Jacobs v. Mexican Sugar Co., 130 Fed. 539 (C.C.D.N.J. 1904) ; Kessler v.
Necker, 258 Fed. 654 (D.N.J. 1919); O'Brien v. Lashar, 274 Fed. 526 (CC.A.2d,
1921), certiorari denied 257 U.S. 640 (1921) ; Myers v. Occidental Oil Corpora-
tion, 288 Fed. 997 (D.Del. 1923); Adler v. Campeche Laguna Corporation, 257
Fed. 789 (D.Del. 1919); United States Shipbuilding Co. v. Conklin, 126 Fed. 132
(CC.A.3rd, 1903); McGraw v. Mott, 179 Fed. 646 (C.C.A.4th, 1910); Briggs v.
Traders Co., 145 Fed. 254 (C.C.D. W. Va. 1906) ; Stevens v. Empire Casualty
Co., 180 Fed. 283 (C.C.D. W. Va. 1910). See also Scattergood v. American Pipe
& Construction Co., 249 Fed. 25 (C.C.A.3rd, 1918) ; Potter v. Victor Page Motors
Co., 300 Fed. 885 (D.Conn. 1924) where the courts followed state law even in
the absence of a statute. Ordinarily, however, it is accepted that federal courts
sitting in equity have a body of law, independent of state law.

There are several lower federal court cases holding that a federal equity
court has no power to appoint a receiver for an individual even though he consents.
See Davis v. Hayden, 238 Fed. 734 (C.C.A.4th, 1816), certiorari denied 243 U.S.
636 (1917). See also In Re Richardson's Estate, 294 Fed. 349 (D.Tex. 1923);
Maxwell v. McDaniels, 184 Fed. 311 (C.C.A.4th, 1910). In Davis v. Hayden the
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held that statutory grounds for the appointment of receivers
could be invoked in the federal courts by stockholders,34 judg-
ment or lien creditors35 and simple contract creditors where the
defendant consented.36 Several of the courts refused, however,
to apply the provisions of state statutes permitting decrees of
dissolution;37 the thought that corporations were creatures of
the state, and could be destroyed only by their creators, prob-
ably motivated this result.

The Supreme Court's decision in Pusey & Jones Go. v.
Hanssen87* settled the conflict in the lower federal courts as to
whether a simple contract creditor could maintain a bill for the
appointment of a receiver, under the authority of a state statute.
The court, in denying such jurisdiction, rested heavily upon
Scott v. Neely and its decision may be placed upon the ground:
that the defendant may defeat the proceeding by insisting upon
its right to a jury trial. The court's language, however, is trou-
blesome.

When the court said that the appointment of a receiver
determines "no substantive right,"37b it probably did not intend
to convey the thought that no receivership statute could create
"rights" within its "right-remedy" test. If the "right-remedy"
test should be abandoned38 in favor of a rule permitting all sta-

court said that a state statute could not confer such jurisdiction. The opinion,
however, is entirely unsatisfactory.

84 See e.g. Jacobs v. Mexican Sugar Co., 130 Fed. 589 (C.CD.NJ. 1904)
where the court held that a stockholders' bill could be maintained under section
65 of the New Jersey Corporation Act, although a general creditors' bill would
not be entertained. See also Kessler v. Necker, 258 Fed. 654 (D.N.J. 1919).

85 Land Title & Trust Co. v. Asphalt Co., 127 Fed. 1 (C.C.A.3rd, 1903);
United States Shipbuilding Co. v. Conklin, 126 Fed. 132 (C.C.A.3rd, 1903).

89McGraw v. Mott, 179 Fed. 646 (C.C.A.4th, 1910).
87 See Conklin v. United States Shipbuilding Co., 140 Fed. 219 (D.N.J. 1905) ;

FLETCHER, CYCLOPEDIA OF CORPORATIONS (1920) 9166. See also Hirsch v. Inde-
pendent Steel Co., 196 Fed. 104 (C.CD.W.Va. 1911) and compare Briggs v.
Traders Co., 145 Fed. 254 (C.CD.W.Va. 1906) ; Stevens v. Empire Casualty Co.,
180 Fed. 283 (C.CD.W.Va. 1910); Emmons v. National Mut. Bldg. & Loan
Ass'n of New York, 135 Fed. 689 (CCA.4th, 1905). See also Gaylord v. Fort
Wayne M. & C. R. Co., Fed. Case No. 5284 (CCD.Ind. 1875); Hardon v. New-
ton, Fed. Case No. 6054 (CCD.Conn. 1878).

8Ta261 U.S. 491 (1923).
87t>261 U.S. 491, 496 (1922). # The language referred to is the following:

"Whether the debtor be an individual or a corporation, the appointment of a
receiver is merely an ancillary and incidental remedy. A receivership is not final
relief. The appointment determines no substantive right; nor is it a step in the
determination of such a right. It is a means of preserving property which may
ultimately be applied toward the satisfaction of substantive rights."

88 See MCLEAN AND PITNER, T H E EXTENT TO WHICH STATE STATUTES MAY
BE ENFORCED IN FEDERAL COURTS (1929, Harvard Law School).
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tutory proceedings "equitable in character" and violating no
constitutional inhibitions, to be maintained in the federal
courts, there can be no doubt that a stockholder's bill may be
brought in the federal courts. An early abandonment of "right-
remedy" language is extremely unlikely;39 there should, how-
ever, be little difficulty in reaching a like conclusion, even under
the accepted test. Surely a statute enabling a stockholder to
bring a bill to wind up corporate affairs creates as much of a
"right" as do statutes permitting proceedings to quiet title, and
to establish title, under a burnt records act. If a statute which
permits the winding up of a corporation's affairs and the distri-
bution of its assets to interested persons in a situation where no
such result could formerly be approximated does not create a
"right" within the meaning of the cases, then the Supreme
Court's differentiation between rights and remedies has even
less substance than has been generally suggested 40

In the course of its opinion the court in Pusey & Jones Go.
v. Hanssen said:41

"The Delaware statute does not confer upon credi-
tors the right to have a receiver appointed. . . . Insol-
vency is made a condition of the Chancellor's jurisdic-
tion ; but it does not give rise to any substantive right
in the creditor . . . It makes possible a new remedy, be-
cause it confers upon the Chancellor a new power."
If the court intended to announce that whenever a statute

makes it discretionary with the chancellor to appoint a receiver
it may not be invoked in the federal courts, then most state
receivership statutes will be excluded. The appointment of
statutory receivers is generally discretionary;42 if the term
"right" carries a charm, then it would seem not improper to
state that the statute confers upon the stockholder the "right"

89 See the reaffirmance of the "right-remedy" test in Henrietta Mills v. Ruth-
erford County, 281 U.S. 121 (1930). In 33 YALE L. J. 193, 195 (1923) it is
suggested that the proper terminology would be "remedial substantive rights" and
"remedial adjective rights" in place of the usual differentiation between "remedial
rights" and "substantive rights".

40 The attempt to distinguish between rights and remedies has been generally
condemned. See supra note 19.

41261 U.S. 491, 499 (1923). But see Mackenzie Oil Co. v. Omar Oil & Gas
Co., 120 Atl. 852 (Del. 1923).

42 See e.g. Koch v. Morsemere Trust Co., 107 N.J.Eq. 516 (1931). Similarly
the appointment of a receiver by a court under its general equity powers is usually
a matter of discretion.


