THE CURRENT CHANCERY INVESTIGATION

By order entered May 3rd, 1932, Chancellor Walker ini-
tiated a sweeping investigation into the administration of re-
ceiverships in the Court of Chancery of New Jersey.! This
action is perhaps unique in the judicial system of the state, yet
it finds its counterpart in investigations of somewhat similar
character in a number of other states and invites a glance into
fundamental questions of the extent to which courts may exer-
cise powers independently of litigious proceedings.

Ancient English precedents are of peculiar force in a court
like the Court of Chancery where “the constitutional powers of
the Chancellor are the powers possessed by the English Chan-
cellor as a judge of the Court of Equity at the time of the

! The chancellor’s order follows:

“Upon reading and filing the verified petition of the New Jersey State Bar
Association and it appearing that an investigation as therein prayed should be
made, and the committee of one hundred (100), representing certain business and
trade groups of this state, appearing by counsel and several of the members of
the executive committee and concurring orally in the said prayer of the said
petition: It is accordingly on this 29th day of April, 1932, ordered that Charles
L. Carrick be and he hereby is appointed master and authorized and directed to
conduct an investigation into the practice which has existed and which exists on
the part of members of the bar in soliciting receivership cases and the handling
thereof. Into the administration of receivership and other trust estates in the past
and present, including the fees allowed and paid to receivers, solicitors for and
counsel with receivers and other trustees, auctioneers, appraisers, accountants,
masters and any other officers of this court; including fees paid to officers or
attorneys in the administration of the affairs of closed banks and other financial
institutions; and whether or not any fees allowed to any of such officers have
been split, and with whom, and whether any officer of the court has benefited
directly or indirectly in any fees allowed any other officers or appointees of the
court.
“It is further ordered that such master shall commence hearings within ten
(10) days from the date hereof at such place or places within this state as he
mairh designate, and he is permitted to hold his hearings in any Chancery chambers
in this state.

“It is further ordered that such master be and he is hereby authorized and
empowered to issue any subpoenas that may be necessary in the course of investi-
gation to compel the production of witnesses, books, documents or other evidence
before him.

“It is further ordered that such master be, and he is hereby authorized, after
consultation with the officers of the State Bar Association and the executive com-
mittee of the committee of one hundred (100), to appoint counsel in such pro-
ceeding ; said counsel, with the approval of the master may designate associate
counsel, and such legal, clerical, investigating and stenographic assistance as may
be necessary properly to conduct such investigation, but at the cost of the State
Bar Association unless the Legislature shall make appropriation therefor, except
a stenographer allowed by statute.

“Tt is further ordered that the said master make a report to the Chancellor
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Declaration of Independence.”® The English barristers were
not considered to be officers of the court. They were associated
in unincorporated associations known as inns of court, the
members of which exercised the power of nominating individuals
to be called to the bar. Barristers were subject to discipline by
the benchers of the inns, and their conduct could be inquired
into by the judges acting as visitors.? Considerable record re-
mains of the exercise of this control by the judges. On the other
hand, attorneys were officers of the court. Not only was the
conduct of attorneys regulated by general orders of the courts,
but as far back as 1567* an inquiry into wrongdoing by officers of
the Court of Common Pleas was ordered by the lord chief jus-
tice. The inquiry was conducted by a special jury made up of
officers, clerks and attorneys. It is noteworthy that this was
not a grand jury since the Court of Common Pleas had no crim-
inal jurisdiction. Similarly in 1654° the summoning of such
juries once in every year in Michaelmas Term was ordered by
the Common Pleas and the King’s Bench. The orders were wide
in scope, the order of the Common Pleas providing that the
jury shall inquire:

1. Of the points usually inquirable by writ, viz.,
falsities, contempts, misprisions and offences.

2. Of such who have been admitted attorneys or
clerks and are notoriously unfit, their names to be pre-
sented to the court, and they to be punished or re-
moved, as the case shall require.

with all convenient speed. Said report may be submitted in sections or chapters
from time to time as the master shall direct.

“It is further ordered that the clerk of this court shall co-operate with the
master and send him, as though he were a vice chancellor to whom the cause had
been referred, the files in any designated cause and or furnish him with copies of
any papers required, free of costs or other fees.”

2 Krassey, THE Courrs AND Lawvers oF New Jersev (1912) 506. See
also Van Fleet, V.C. in Southern Nat. Bank v. Darling, 49 N.J.Eq. 398, 23 Atl
475 (1892).

#King v. Benchers of Gray’s Inn, 1 Doug. 353 (1780) ; King v. Benchers of
Lincoln Inn, 4 B & C 855 (1825).

4 CooxE, RuLEs AND Orbers IN THE CommoN PreEas (2d ed. 1747).

® PEacock, Rures Anp Orpers oF THE Courr ofF Kine’s Bewcw, (1811) 19-
24, This was an order providing for the general regulation of the Bar. All
officers and attorneys were ordered to be “admitted of some inn of court or
Chancery ‘and be in’ Commons one week in cvery term and take chambers
there; or in case that cannot be conveniently done, yet to take chambers or dwel-
lings in some convenient places, and leave notice with the butler where these
chambers or habitations are, under pain of being put out of the roll of attorneys.”
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3. Of new or exacted fees, and of those that have
taken them under whatsoever pretense, and to preface
and present a table of the due and just fees that the
same may be fixed and continue in every office, and
likewise for the Fleet.

And that some persons be enjoined and sworn to
give evidence, viz., some clerks of the court, and some
attorneys in every county, not excluding others.

The power of control here exercised by courts of law over
attorneys was also exercised by the English Court of Chancery
over its solicitors. It was the practise to admit as solicitors all
applicants who had been admitted as attorneys-at-law or appli-
cants who passed a special examination for admission as solici-
tor. “Ior malfeasance the English court of chancery always
exercised the power of striking the name of the convicted solici-
tor from its rolls.”®

These ancient instances of the control of a court over its
own officers find striking parallels in our own day. In 1928 the
Appellate Divigion of the Supreme Court of New York ordered
a general investigation into the practice of ambulance-chasing,
at the petition of three bar associations.” The court, in grant-
ing the petition, mentioned the statutory® authority of the Su-
preme Court to inquire into charges of professional misconduct
against an attorney, but it stated that the disciplinary power of
the court “is not limited to the exercise of jurisdiction only in
cases where specific charges are made against a named attorney.
It has power to act itself, whenever it has probable cause to
believe that professional misconduct has occurred, irrespective
of whether that misconduct be that of a single respondent or of
a particular class.”® Most important is the statement that “the
proposed investigation can be ordered as an exercise of a power

*In re Raisch, 83 N.J.Eq. 82, 87, 90 Atl. 12, 15, (1914). .

"In re Association of the Bar of the City of New York, 222 App. Div. 580,
227 N.Y. Supp. 1 (1928). At the same time a similar proceeding was instituted
by the Brooklyn Bar Ass'n. In re Brooklyn Bar Ass'n, 223 App. Div. 149, 227
N.Y. Supp. 666 (1928).

® Juprctary Law 1909, c. 35, §88 (2):

2. The Supreme Court shall have power and control over attorneys and
counselors at law, and the Appellate Division * * * is authorized to censure,
suspend from practice or remove from office any attorney * * * who is guilty
of professional misconduct, malpractice, fraud, deceit, crime or misdemeanor, or
any conduct prejudicial to the administration of justice * * *”

o Supra note 7, 222 App. Div. at 586, 277 N.Y. Supp. at 8.
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inherent in, and an essential attribute of, courts of general
jurisdiction,’”1?

The order instituting the investigation designated a justice
of the Supreme Court, with full power to summon witnesses and
to compel the giving of testimony. The investigation was to ex-
tend “not only to the practice of ‘ambulance chasing’ as set
forth in the petition, and to the conduct of the attorneys claimed
to be engaged in such practice, but to all those engaged with
them in such practice as their agents, servants, employees, rep-
resentatives, runners, investigators, or by whatever name they
may be called, as well as those who have procured or induced
the placing of claims in their hands, or have been parties there-
to, no matter what other activities they may have been follow-
ing at the time.”"* The investigation was also to extend to prac-
tices and methods of attormeys for defendants in negligence
cases, to any other persons acting as intermediaries between
attorneys for plaintiff and for defendant, to divisions of fees,
and to any practices of attorneys “which are obstructive or
harmful to the administration of justice, or unjust to litigants
on either side, or corrupt, unlawful, fraudulent, or unprofes-
sional.”

The validity of this action of the Appelate Division was
tested on habeas corpus by an attorney who had been committed
for contempt for refusal to testify. The opinion'? of Chief Judge
Cardozo speaking for the Court of Appeals in upholding the
Appelate Division, may stand as the landmark of this subject.

In the argument before the Court of Appeals much stress
had been laid on the line of cases limiting judicial investiga-
tions to the action of the grand jury.'®* These cases go back to

©Id.

1 1d, 222 App. Div. at 590, 277 N.Y. Supp. at 11.

2 The People of The State of New York ex rel. Karlin v. Culkin, 248 N.Y,
465, 162 N.E. 487 (1928) Commented on (1928) 42 Haxrv. L. Rev. 104; (1928)
MinN. L. Rev. 62 (“There is no logical reason why any court, whether of limited
or general jurisdiction, should not have the inherent power to do whatever might
be necessary to protect itself in the administration of justice”); (1928) 77 U. or
Pa. L. Rev. 132; (“Although the exercise of this power has lain dormant for
three centuries, its revival when necessary must be viewed with gratification”) ;
(1928) 2 So. Caurr. L. Rev. 167.

# Matter of Both, 200 App. Div. 423, 192 N.Y. Supp. 822 (1922) ; People
ex rel. Travis v. Knott, 204 App. Div. 379, 198 N.Y. Supp. 142 (1923) ; Ward
Baking Co. v. Western Union Telegraph Co., 205 App. Div. 723, 200 N.Y. Supp.
865 (1923).
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the early seventeenth century when royal commissions of
enquiry with general powers to investigate violations of the law
were held illegal by the courts.!* All of these cases exhibit the
reluctance of courts to allow investigations of persons suspected
of crime by other than the traditional agencies of the grand
jury and the committing magistrate, with their careful pro-
cedural safeguards in favor of the accused. Yet a different sit-
uation is here presented. Those cases involve attempts to re-
place the ordinary agency of criminal investigation by some
other body with wide and ill-defined powers. Here the possi-
bility that the investigation may uncover acts criminal in nature
is merely incidental. The main purpose of the investigation is
the desire of the court to find out whether its own house ig in
order. The limits of the investigation are set by its object: the
determination whether the officers of the court have conducted
themselves properly in their official duties towards the court.
Disciplinary action by the court by suspension or striking from
the rolls is the primary sanction, but this is not punishment
within the meaning of the criminal law.’® That criminal pun-
ishment, preceded by presentment to a grand jury may follow,
is merely incidental and does not affect the independent char-
acter of the general investigation. The safeguards of persons
under investigation must be found in the discretion and consid-
eration of the court desirous of protecting the fair name of the
bar.'®* No better answer to the question can be given than in
the words of Chief Judge Cardozo:

“The grand jury inquires into crimes with a view
to punishment or correction through the sanctions of
the criminal law. There are, however, many forms of
professional misconduct that do not amount to crimes.
Even when they do, disbarment is not punishment with-

* Commissions of Enquiry, 12 Co. 31 (1608); Entick v. Carrington, 19 How.
St. Tr. 1029 (1765).

* Matter of Rouss, 221 N.Y. 81, 85, 116 N.E. 782, 783 (1917).

* See the remarks of Master Carrick as reported in the Newark Evening News,
May 19, 1932: “No hearings at which witnesses will be examined in public should
be held until after careful examination by counsel to assure the presentation of
trustworthy evidence only, of substantial grounds of complaint. It would be an
abuse of the master’s office if he should permit the hearings to be used by irre-
sponsible and prejudiced persons to make loose charges of improper conduct by
judicial officers or trustees which might, in all likelihood, cause irreparable injury
to persons innocent of wrongdoing.”
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in the meaning of the criminal law. Inquisition by the

court with a view to the discipline of its officers is more

than a superfluous duplication of inquisition by the
grand jury with a view to the punishment of criminals.

The two fields of action are diverse and independent.

True, indeed, it is that disbarment may not be ordered

without notice of specific charges. So also, an indict-

ment must precede a conviction of a felony. We can-

not know today whether charges will be laid against

the relator as an outcome of his testimony or of the

testimony of others. If preferred they will be subject

of a separate proceeding, as separate as proceedings

before and after an indictment. The requirements of

a charge are inapplicable to an inquisition in advance

of the charge.”"

Similar considerations apply to the citation of cases deny-
ing the right of administrative bodies, such as the Interstate
Commerce Commission, to engage in general “fishing expedi-
tions.”'® Such expeditions are attempts by bodies with limited
powers to secure information by general investigation where
they are required to act on specific cases brought before them.
They can offer no parallel to the examination by a court of the
conduct of its own officers, persons over whom its control is
plenary.

Impressive also is the language of the Wisconsin Supreme
Court in sustaining'® a judgment holding in contempt of court
an attorney who had refused to testify before a special tribunal
designated by the Supreme Court to investigate ambulance
chasing.

“Judicial action is not confined to lawsuits which
have parties plaintiff and defendant and which lead to

a determination that is binding upon particular par-

ties. In the great realm of judicial procedure com-

¥ People ex rel. Karlin v. Culkin, suprae note 12, 248 N.Y. at 470, 162 N.E.
at 489.

3 Harriman v. Interstate Commerce Commission, 211 U.S. 407 (1908) ; Ellis
v. Interstate Commerce Commission, 237 U.S. 434 (1915) ; Federal Trade Com-
mission v. American Tobacco Co., 264 U.S. 298 (1924). See Mechem, Fishing
Expeditions by Commissions, (1924) 22 Micu. L. Rev. 737.

® Rubin v. The State, 194 Wis. 207, 216 N.W. 513 (1927). An earlier stage
of the proceedings is State ex rel. Reynolds v. Circuit Court, 193 Wis, 132, 214
N.W. 396 (1927).
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monly denominated special proceedings, judicial pow-
ers may be exercised without having designated plain-
tiffs or defendants before the court and without arriv-
ing at decisions or judgments which are binding upon
designated parties * * * 1In the exercise of their
power to promote justice and to expedite the business
of the courts, judicial tribunals are not compelled to
ask the aid of the district attorney or to await the slow
process of calling the grand jury. Even though a grand
jury might have dealt with the matter on the ground
that champerty and maintenance are offenses against
the law, still that remedy was not exclusive. Courts
possess the inherent power to do whatever may be nec-
essary to purge their calendars of champertous cases
and to discipline members of their bars. In this case
the court was not proceeding in an action against a sin-
gle offender. It was a proceeding against an offending
practice which was more far reaching in its results than
the acts of a single individual could be. The powers
that have inhered in courts from the earliest days of
their history give these tribunals ample authority to
deal with situations like that presented by the Chur-
chill petition. It is absolutely essential to the exercise
of such powers that courts should have the right to re-
quire testimony to be given under oath. * * * Thig
power on the part of courts, is not based upon legisla-
tive action. It inheres in the nature and constitution
of judicial tribunals. Without it the courts could not
continue to function as the needs of justice may re-
quire.””?®

The action of a third state may be mentioned in this con-
nection, i.e., the order of the Court of Common Pleas of Summit
County, Ohio, instituting an investigation into ambulance chag-
The terms of the order are as broad as those of the order
of the New York Appelate Division.?® The Court of Appeals®?
of Ohio denied a writ of prohibition sought, by an attorney who
had been subpoenaed, against the judge conducting the investi-

214, 194 Wis, at 213, 216 N.W. at 516,
%(1928) 26 Omio Law Rep. 355.
®1d. at 514.
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gation. The Court of Appeals based its decision on “the inher-
ent power vested in it (the Court of Common Pleas) as a court,
to investigate the matters set forth in the petition filed by the
complainants in the ex parte matter now pending in the said
court and referred to in the petition of the plaintiff, and there-
fore this court does not have the power and authority in this
proceeding to prohibit said court of common pleas from exer-
cising its jurisdiction in said proceedings.”

The common ground of judgment in all these cases is that
an Anglo-American Court has “inherent power” to discipline
its officers and to regulate and preserve the efficiency and integ-
rity of its procedures. “Inherent power” is not something de-
rived by a logical analysis of the judicial process, but by an
investigation of the historic and traditional scope of the Court’s
activities. Chief Judge Cardozo was acutely alive to the prop-
osition that the structure and the functioning of our Courts is
in a large measure a reflection of their long and versatile his-
torical tradition. To demonstrate the existence of the powers
called in question, he turned back to recorded proceedings over
four hundred years old in which the English courts had shown
their capacity to clean their own house.

In the important case of In re Branch®® the question arose
whether the legislature could compel the New Jersey Supreme
Court to certify without examination certain persons to the
Governor for admission to the Bar. By the Constitution of
1844 it is provided:

“The several courts of law and equity, except as
herein otherwise provided, shall continue with the like
powers and jurisdiction as if this constitution had not
been adopted.”?*

The Court found that from 1776 to 1844 the Courts of New
Jersey had exercised the power of certifying on examination :

“Constitutionally speaking, a eustom having this
higtory and no other antecedents, exhibiting these qual-
ities and this course of administration, constituted, at
the time of the adoption of the Constitution of 1844, a

#In the matter of the application of Branch, ef. al. for Recommendation to
the Governor for Licenses to Practice as Attorneys-at-Law and Solicitors in
Chancery in the State of New Jersey, 70 N.J.L. 537, 57 Atl. 431 (1904).

* ConsT. 1844, Art. 10 (1).






