PROBLEMS IN FEDERAL “RECEIVERSHIP ”
JURISDICTION

INTRODUCTION

When the fathers provided that the judicial power shall
extend to cases arising in law and equity they did not envision
the modern federal equity receivership.! The breadth of the
diversity clause® and the ingenuity of the Supreme Court, in
extending it to embrace corporations,? afforded an original basis
of jurisdiction. The resourcefulness of the federal bench and
bar in adapting analogous proceedings of ithe English High
Court of Chancery, and the remarkable growth of equity juris-
diction in keeping with changing economic and social needs
account for the remainder of the process.*

During the past few decades many pleas have been made
for the abolition of the diversity clause;® with it would have
gone the federal equity receivership.® That the original reason
for its adoption is now non-existent and that as the reason fails
80 should the rule have been the motivating thoughts.” Chief
Justice Marshall’s classic statement® that however true may be
the fact that state courts are impartial, the “constitution enter-
tains apprehensions or views with such indulgence the possible
fears and apprehensions of suitors that it has established na-
tional tribunals for the decision of controversies between citi-
zeng of different states” is still generally accepted as the foun-

1See Friendly, The Historic Basis of Diversity Jurisdiction, 41 Harv, L.
Rev. 485 (1928).

?“The Judicial power shall extend to all cases in law and equity . . .
between citizens of different states.” U. S. Const., Art I1l, section 2.

® The process by which corporations were brought within the diversity clause
is discussed later in the text.

*See the language of Judge Manton in Graselli Chemical Company v. Aetna
Explosives Co., Inc., 252 Fed. 456 (C.C.A. 2d, 1918) discussed in ROSENBERG,
SwaINE, WALKER, CORPORATE REORGANTZATION AND THE FEDERAL Court (1924) 54,

® Wilson, Federal Usurpation of Jurisdiction of State Courts, MINN., STATE
Bar Ass’y Rep. (1884) 45. See also the bills introduced in the Senate in 1928
and 1930 and reported upon favorably by the Senate Judiciary Committee. SN
Rep. 626 (1928); Sen. Rep. 691 (1930).

® Substantially all receiverships arise under the diversity clause although the
appointment of a receiver may be proper in the exercise of a “‘specialty juris-
diction”,

"See the report of the Senate Committee on the Norris bill to eliminate
diversity jurisdiction, reprinted in full in 14 Mass. L. Q. 33 (1928).

¥ Delivered in Bank of the United States v. Deveaux, 5 Cranch 61 (1809).
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dation of the diversity clause.” Of late, doubts have been raised
as to whether the real fear was not of state legislatures rather
than of state courts and it has been suggested that whatever
distrust of state courts was felt was due to the defective nature
of state judicial structures rather than to bias of the judges.l®
The evidence is meagre,'* however, and Marshall’s interpreta-
tion has, by his decision in Bank of United States v. Deveauw,?
been written into the Constitution.

‘Whether local prejudice no longer exists is hardly suscept-
ible of proof; it may at least be said, that with available mater-
ials no certain conclusion can be reached. Over forty years
ago' it was urged that local prejudice had vanished and that,
accordingly, the diversity clause should be abolished; the de-
fenders of diversity jurisdiction suggested that irrespective of
whether or not local tribunals were impartial, diversity juris-
diction should be retained, if only to preserve the feeling of
security it afforded to non-residents.’*

During the past decade the contention that local prejudice
has ceased has become more pronounced and has resulted in
some congressional activity.’® A bill to abolish diversity juris-
diction wag introduced by Senator Norris; although it was
reported upon favorably by the Judiciary Committee, no fur-
ther action was taken. The Committee reported that in its
opinion local prejudice no longer exists;'® this brought forth a

®See Newlin, Proposed Limitations Upon our Federal Courts, 15 A.B.A.J.
401, 403 (1929); Foster, Diminishing the Jurisdiction of the Federal Courts,
TeExAs Bar Ass’y 169 (1928) ; Shelton, Concurrent Jurisdiction—Its Necessity and
its Dangers, 15 Va. L. Rev, 137 (1929) ; Brown, The Jurisdiction of the Federal
Courts Based on Diversity of Citizenship, 78 U. or P. L. Rev. 79 (1929).

* Triendly, The Historic Basis of Diversity Jurisdiction, 41 Harv. L. Rev.
483 (1928) ; Frankfurter, Distribution of Judicial Power Between United States
ond State Courts, 13 Corn, L. Q. 499, 520 (1928) ; Year Book, NEw JERSEY STATE
Bar Ass’'y 1928-1929, 99, 119.

® Compare Hamilton in the FepErarist No. 80 (Lodge Ed. 1888) 494, 497.
See Yntema & Jaffin, Preliminary Analysis of Concurrent Jurisdiction, 79 U. oF
Pa. L. Rev. 869, 876 (1931).

5 Cranch 61 (1809).

®Wilson, Federal Usurpation of Jurisdiction of State Courts, MINN. STATE
Bar Ass’ny Ree. (1884) 43.

* Rossington, Federal and State Jurisdiction, Kansas Bar Ass'w (1888) 34.

* See Frankfurter, supra note 10; 44 Harv. L. Rev. 97 (1930).

* See 14 Mass. L. Q. 33 (1928). The bill referred to in the text was intro-
duced in 1928. In 1930 a similar bill was introduced and met a like fate. See
Sen. Rep. 691 (1930), 44 Harv. L. Rev. 97 (1930).
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storm of dissents from all sections of the country.” Many
addresses before bar associations were devoted to reaffirming
the position taken by Chief Justice Taft in 1922, At that time'®
the Chief Justice expressed the belief that there might be a
strong dissent from “the view that danger of local prejudice in
state courts against non-residents is at an end”; he suggested
that the important question is not whether local courts are
actually impartial but whether they are thought to be so by
foreign money interests who are expected to invest their capital
in local enterprises; finally he emphasized the thought that no
single factor had done more to secure foreign capital for legiti-
mate development than the diversity jurisdiction of the federal
court.

The Chief Justice’s position that it is economically desir-
able to retain diversity jurisdiction has been vigorously at-
tacked,' although here again available materials render the
matter hardly susceptible of proof. This much, however, will
hardly be gainsaid by those whose activities bring them in con-
tact with corporate affairs: the fear of local prejudice still con-
tinues among financial interests;*® may it not be desirable to
allay that fear by the retention of diversity jurisdiction?

But why the extended controversy as to whether the ori-
ginal reasons for diversity jurisdiction remain; if new causes
have arisen, if present day considerations so demand, should
not diversity jurisdiction be retained insofar as it is presently,
economically useful?

3

¥ Judge Foster, United States Circuit Judge for the fifth circuit, directing
his remarks towards his circuit, expressed a contrary opinion; Mr, Newlin, Pres-
ident of the American Bar Association, in an address before that body, expressed
the opinion that local prejudice still continues; editorials in the Massachusetts
Law Quarterly and American Bar Association Journal as well as law review
articles expressed opinions contrary to that advanced by the Senate Committee.
See the references in note 9 supre and also 14 A.B.A.J. 200 (1928) and the memo-
randum in opposition to the bill by the Committee on Jurisprudence and Law
Reform of the American Bar Association printed in 69 Cownc, Rec. 8078 (1928).
In support of the Committee’s position see Frankfurter supra note 10. See also
Warren, New Light on the History of the Federal Judiciary Act of 1789, 37
Harv. L. Rev. 49, 152 (1923).

#Taft, Possible and Needed Reforms in the Admiwistration of Justice in
Federal Courts, 8 A.B.A.J. 601, 604 (1922).

® Frankfurter supra note 10 at 521.

# The continued resort to federal courts by foreign corporate interests is,
in itself, indicative of the fear of state courts. Compare the repeated attempts
by states to prevent removals, all of which have been frustrated by the Supreme
Court. See Terral v. Burke Construction Co., 257 U.S. 529 (1922); Donald
v. Philadelphia & Reading Coal & Iron Co., 241 U.S. 329 (1916).
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The modern receivership has taken its place in our eco-
nomic structure as a means towards corporate rehabilitation
and reorganization; ends generally conceded to be socially de-
sirable?* Of the existing agencies,?® the federal equity receiver-
ship seems to be most adequately equipped to achieve the de-
gired results. The procedure provided by the Bankruptey Act
is entirely inadequate?® and between state and federal courts®*
the latter, at least as to corporations whose businesses extend
beyond the confines of a single state,® are clearly to be pre-
ferred.?®

# Ag to the social utility of reorganization see DEwiNg, FiNaNcIAL Poricy oF
CorporATIONS (1926) 930, 975, 976 where he states that “the development of the
theory and practice of railroad reorganizations is one of the most original and
remarkable achievements of American business genius”. He also refers to the
following quotation from Mead, Reorgamization of Railroads, 17 An. Am. Ac.
Por. Soc. Scr. 242 (1901).

“The reorganization of American railways is a more noteworthy achieve-
ment than the payment of the French indemnity or the refunding of the United
States debt.”

See also ROSENBERG, SWAINE, WALKER, CORPORATE REORGANIZATION AND THE
Feperar Courts (1924) passim,; Spring, Upset Prices in Corporate Reorganiza-
tion, 32 Harv. L. REv. 489 (1919) ; DEwING, CorPORATE PROMOTIONS AND REOR-
6ANIZATIONS (1913) 7. The federal courts have uniformly viewed reorganizations
with favor.

#The only practical modes of effecting reorganizations (other than reorgan-
izations effected by the parties without the aid of judicial proceedings) is in the
state and federal courts. The bankruptcy court is not adapted to extensive reor-
ganizations (See ROSENBERG ei als supra note 21 at 68), although Judge Hough
has suggested that much might be said in favor of reorganizations in bankruptcy.
See Manhattan Rubber Mig. Co. v. Lucey Mfg. Co., 5F(2d) 39 (C.C.A. 2d, 1925).
As early as 1895 Judge Taft, (later Chief Justice) suggested that an administra-
tive body to handle receiverships might be advisable but no progress in that direc-
tion has been made. See Taft, Recent Criticism of the Federal Judiciary, 18
AB.A. Rep. 237 (1895).

# See ROSENBERG ¢f ol supra note 21 at 68.

* At present our problem is not whether a better statutory machinery might
be devised although there is little doubt that there might be. Qur problem is
whether as between the alternatives of state and federal jurisdiction the latter is
not preferable. See in this connection the remarks by Judge Taft (later Chief
Justice) in 18 A.B.A, Rep. 237 (1895), defending the federal receivership juris-
diction although recognizing that a better statutory system might be devised.

* Many of the arguments advanced in favor of the federal receivership apply
equally to corporations doing only intrastate business.  Additional arguments
support the federal receivership where the business is interstate. It is our belief
that with proper exercises of discretion the federal receivership is often to be
preferred over the state receivership, even in cases of corporations doing only
intrastate business; the fact that a corporation does only intrastate business
should, of course, be considered by the district judge in exercising his discretion
as to whether a receiver should be appointed. The necessity of more stringent
exercises of discretion will be considered later in the text.

® See StETSON ¢t als. SoME LEGAL PHASES oF CORPORATE FINANCING REOR-
GANIZATION AND Recuration (1917) 80.
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Admittedly the federal courts have had more experience
with receiverships and have developed fairly certain rules of
practice ;" their relations with each other are more intimate
and they more readily accept the subordinate position involved
in ancillary proceedings;*® and the rules of procedure in the
various districts are fairly uniform as contrasted with the
divergent practices prevalent among the states.

Moreover, there seem to be several advantages incident to
the nature of the personnel of the federal bench. Their secur-
ity of tenure and appointment by the President aid in shield-
ing them, at least in part,? from political strife in which local
judges often play an important part. And in large industrial
centers® where partisan political feeling is strong, the pres-
ence of federal judges of opposite political antecedents to state
judges seems to present a wholesome influence. In all, there is
the general belief that the members of the lower federal bench
are more qualified because of their ability, position and experi-
ence to handle receiverships than are lower state court judges.
Although definite proof in support of the foregoing belief may
not be had, nevertheless it is not more desirable to retain such
jurisdiction, than to remit it to state judges?

The most weighty present day argument in favor of the
abolition of diversity jurisdiction is that it will relieve the con-
gestion of the federal courts thus enabling them to devote more
time to cases arising under their “specialty jurisdictions”.
One wonders whether the federal receivership is not now to be
classed with the “specialty jurisdictions” and whether their

7 See STETSON ¢f als supre note 26.

® See e.g. the action of the United States District Court for the District of
New Jersey in ancillary receivership proceedings as shown by the table annexed
at the end of this paper.

%It would be a naive unconcern to assert that “politics” play no part in the
selection of federal judges; concededly it is otherwise. But the fact that the
attorney general may exercise considerable influence for good is important; com-
pare the recent action of President Hoover in rejecting the recommendation of
Mr. Mishel by Senator Schall of Minnesota, for appointment to a federal district
judgeship. See New York Times, March 31, 1931, page 1, col. 5. Cf. Sears,
The Appointment of Federal District Judges, 25 IrL. L. Rev. 54 (1930). See 44
New Jersey Law Jourwar 97 (1931).

®Tn New York City most of the lower state court judges are members of
the Democratic party while the federal judges are Republicans.

" See Frankfurter supra note 10 at page 52. But see Yntema and Jaffin,
5}‘9eshirsn'nary Analysis of Concurrent Jurisdiction, 79 U. or Pa. L. Rev, 869, 915
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criminal jurisdiction, which at present is most burdensome, is
not really the troublesome feature. Although the courts of some
districts are congested, others are not, and the more frequent
use of the power of transferring district and circuit judges to
congested areas may be of some aid.?® The further thought of
.adding more judges must be considered®* in the light of the
counter thought that “a powerful judiciary implies a relatively
small number of judges”.®

Studies of receivership cases in several of the district
courts,’® the results of which will be referred to later, indicate
that receiverships do not constitute as heavy a burden on the
federal courts as is often asserted. Furthermore, a proper exer-
cise of their discretionary powers by the district judges would
eliminaie whatever force there may be to the suggestion that
receivership jurisdiction should be obviated to aid in the relief
of the federal courts.

Finally, in view of the fact that state courts are often fur-
ther behind in their calendars than are the federal courts,* we

 Gee Mass. L. Q. 33 (1928). Compare the problem considered in Lilienthal,
The Federal Courts and State Regulation of Public Utilities, 43 Harv. L. Rev.
379, 425 (1930).

% See Foster supra note 9.

* See Brown supra note 9.

# See Frankfurter supro note 10 at page 521,

® See Douglas and Weir, Equity Receiverships in the United States District
Court for Conmecticut, 4 Conn, B. J. (1930) 1;Wyzanski, Friendly Receiverships
in the Federal Courts with Special Reference to Unreported Cases in the Federal
District Court for Massachusetts 1920-1930 (Harvard Law School 1930). The
results of a study of 100 receivership cases in the United States District Court
for the district of New Jersey are appended at the end of this article.

¥ See Foster supra note 9.

In Lilienthal, The Federal Courts and State Regulation, 43 Harv. L. Rzv.
379 (1930) a problem allied with ours is considered. The exercise by the federal
courts of jurisdiction to review state utility regulation has caused considerable
adverse comment, Considering the relative capabilities of state and federal judges
in such matters, Mr. Lilienthal says (P. 419):

“There can be no gquestion but that, by and large, the capacity and ability of
the members of a federal three-judge court is distinctly greater than that of the
trial judges who, in most of the states review commission decisions in the first
instance. The prestige of the federal bench, and particularly of the circuit courts
of appeals, provides an inducement to able lawyers which the state trial bench
does not have. And by reason of the increased flow of these rate cases into the
federal courts, with their rarely changing personnel, many of the circuit and
district judges have become skilled in the complex fact-technique in the law of
confiscation.”

With reference to the suggestion that the federal courts should be relieved
of cases dealing with local utility regulation in order to lessen the congestion
Mr. Lilienthal says (P. 425):

“If the Constitutional issues in these cases are the very ones which it is
the peculiar duty of the federal courts to determine, it is more appropriate that
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may question the utility of remitting to state courts the receiv-
ership jurisdiction. The contention that a removal of diversity
jurigdiction will lighten the burden carried by the circuit courts
of appeal and the Supreme Court has no material application to
receiverships®® which seldom advance further than the district
court.

The remaining arguments against diversity jurisdiction
are of less significance. Contentions based on increased cost®
and the evils of Swift v. Tyson*® have no real bearing on receiv-
erships and the argument founded upon the unfairness incident
to diversity jurisdiction in permitting to non-residents a choice
of courts,* need not detain us. The argument that diversity
jurisdiction over corporations was a “usurpation,” recurring as

those cases consume the time of the federal rather than of the state courts which
are equally hard pressed. The President has just pointed out the road which
will lead the federal courts out of the morass of congestion.”

Mr. Lilienthal refers to the Presidential Message of December 3, 1929,
where it was recommended that “provision should be made for relief of con-
gestion in the federal courts by modifying and simplifying the procedure for
dealing with the large volume of petty prosecutions under various federal acts”.

Without expressing any opinion as to the merits of the controversy dealt
with by Mr. Lilienthal, the pertinence of his comments to our problem seems
evident.

®In only one of the 100 New Jersey district coutt receivership cases was
an appeal taken.

® It has been asserted (14 Mass. L. Q. 33 (1928) and denied (Foster supra
note 9) that the cost of proceeding in the federal courts is greater than in state
courts. Admittedly, the development of transportation facilities has minimized
whatever force the early assertions, as to hardship because of the necessity of
'extensive travel, might have had. See e.g. 4 Law & Bawk 223, 226 (1911);
4 Cone. Rec. 1595 (1876) ; 46 Cong. Rec. 1065 (1911). See also Warren, New
Light on the History of the Federal Judiciary Act of 1789, 37 Harv. L. Rrv, 49,
80 (1925) citing InpEpENDENT GazerteEr (Phil.), August 27, 1789, where a
similar argument was made even before the judiciary act of 1789.

“ The doctrine of Swift v. Tyson (16 Pet. 1 (1842)) has been often severely
criticized (See Frankfurter supra note 9 at 526; Shelton, Concurrent Jurisdiction
—[ts Necessity and tts Dangers, 15 V. L. Rev, 137 (1929)) as well as defended
(See Brown supra note 9); Schofield-Swift v. Tyson; Uniformity of Judge
Made State Low in State and Federal Courts, 4 IrL. L. Rev. 533 (1910). See
on the question generally Meigs, Decisions of the Federal Courts on Questions
of State Laws, 45 Am. L. Rev. 47 (1911) ; Von Moschzisker, The Common Law
ond our Federal Jurisprudence, 74 U. or Pa, L. Rev,, 109, 270 (1925) ; Trickett,
The Nown Fedeval Low Administeved in Federal Courts, 22 DicKINSON Law
Review 153 (1928); Johnson, Federal Jurisprudence, Origin and Growth, 47
Wasu. L. Ree. 179 (1919); 5 Texas L. Rev. 191 (1927); 40 Harv. L. Rev.
510 (1927); 58 U. or Pa. L. Rev. 222 (1910).

Brown supra note 9 states that if Swift v. Tyson is considered undesirable
it and not the diversity clause should be abolished. Compare Frankfurter supra
note 90 at page 524.

“ See Frankfurter supra note 90 at page 524. But see Foster supra note 9.






