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DELUCA ENTERPRISES, LLC

| On Qctober 29, 2008 the Couneil on A'ffer.dable Hmising (COA‘H of Council) issued an
QplIllOIl imposing & scarce resource restraint upon Winslow Township, Camden County, In R¢
Petition for Substantive Certlﬁcatlon Filed by Wmslow Townshm, Camden County, Motion for
Scarce Resource Restraints, COAH Docket No. 08-2011 (Restraint). The Restraint was imposed
in response to 2 motion filed by Taylor Woods, LLC (Taylor) reqilesting that the Council issﬁe .'
an orderl resfraining Winslow Township from allocafiﬁg available or future sewer capacity in the
Township and’ also requesting that Taylor s inciusionary development be given priority for
remaining sewer capacity. The Restraint prevents Wmslow Township ﬁ'em allocating, available

~ or future sewer capaclty in the Township as follows and exempted Taylor from the Restraint:

“After consideration of the papers filed as well s oral argument, COAH finds that it is
appropriate under the facts of this case 1o restrain Winslow from issuing sewer allocation
pending COAH’s grant of substantive certification of a Third Round Housing Element
and Fair Share Plan, to be subrmtted by December 31, 2008 ? .

The decision goes on to say,

- “As such, Wmslow is restrained from a;llocatmg sewer capacrty until such time that the
Council grants substantive certification to Winslow’s third round Housing Element and -
Fair Share Plan. The Winslow Planning Board is restrained from acting upon any
development applications other than -developments proposed to include affordable
housing. Smgle and twe family residences shall be exempted from this scarce resource
restraint,’

On December 10., 2008, COAH amended the 'October 29, 2008 dee_ision to exempt the
construction of ceﬂ phone anténnae on already existing structures.

Winslow petitioned COAH for third round certification under N.JLA.C. 5:97-1 et seq. and
NJ.A.C, 5:96-1 et seq. on December 31, 2008, An incomplete letter was sent to Winslow on



March 25, 2009, to which Wmslow must respond within 45 days to remain under COAH s

jurisdiction.

~ On December 2, 2008, Wmslow Townsh1p subinitted a motmn to COAH requesung'
' reconsideration and clarification of the Restraint. Pursuant to NJA.C, 5:96-13, 1(c), COAH
does not accept motions for reconsideration, ‘and therefore the Townshlp and service hst was
notified tha.t only the motion for c]anﬁcatlon would be considered. Taylot Woods submitted
oppesition o January 12, 2009. On January 26, 2009, the Solicitor of the Planning Board
submitted additional correspondence in support of the motion for clarification, and on January
27, 2009, the new Sollcxtor for the Townshlp submltted reply papers to Taylor Woods’

opposition,

Motion for Clarification sul‘mutted d by Wmslow ToﬂnShiE and the Winslow To ship

'Plannmg Board
Winslow states that the Restraint is silent or ambiguous on a number OfiSSIIBS as fol]ows:

1)  The Restraint should be clarified to exempt property that is not located in the

Cedarbrook Sewer Service Area

Winslow argues that COAH considered on!y the allocation of sewet in this service area, which
: comprlses only 22% of the total Township. The other two sections of Winslow make up the
- remaining 78% of the TOWnShlp, of which- 33.92 square rmles (58%) is located totally outside of
the Cedarbrook Sewer Service Area and is not serviced by sewer 4t all, The Planning Board
maintains that this 58% of the Township, which is serviced by individual SGP'ﬂC systems, should
be unaffected by the. Restraint. The Planning Board also states that another 11. 272 square miles -
of the Townshlp (20%) is located in the S:cklcmlle Sewer Service Areg, and was not the stbj ject
of Taylor s motion, Asa result the Planning Board further argues thiat Winslow is entltled to an |
Qrder clarifying that development applications that are in the Sicklerville Sewer Service Area are

also not subJ ect to the Restraint;

- 2) Thc Restramt should be clanﬁed to exempt propeﬂles that have no lmpacf on pubhc

SCWET,

The Plannmg Board requests that COAH clarify the Restraint to make it clear that properties
" located in the Cedarbrook service area that will be usmg I)nvate septic systems are not impacted

by the Restraint. The Planning Boatd states that since the Restraint was imposed to protect



sewer capacity, pro;ects that are not using sewer should not be affected. As an example, the
Planning Board pelnts to the Winslow Estates Development (DeLuca), a 26-unit smgle-famﬂy
development pending before the Planning Board for approval which will use public water and
-~ individual septic systemns'. COAH issued correspondence on January 15, 2009, stating that
DeLuca is subject to the scarce resource restraint, and must apply to COAH for a waiver. The
Planning Board states that thls project, like many others in Winslow w1i1 have no impact on the

sanitary sewer system

3).  The Restraint should be clarified to indicates that if final epproval_to a project was

* granted pr.ier to October 29, 2008, and if the Developér returns to the Planning Board

for a -minor change which does not substantially alter the original project, that the
restraints in the October 29, 2008 order are not applicable; B

- " 4) The Re‘_straint. should be clarified to exempt all eommereial properties due to the fact

that all non-tesidential development must be assessed a 2.5% development fee.

The Planning Board argues tht the Restraint allows the Planning Board 1o only act on residential
or mixed use developments that include affordable housing, and that to preveﬁt all commercial
development, or to_require all commercial development to apply. for a waiver, where that
development is required to pay 2.5% fee, is eentrar'y to the Non-Residential Development Fee
Act; g S ' . _ ' :

5) The Restraint should be clarified because it cenﬂiets with the statutory time for action

requirements of the Muei_eipal Land Use Law (MLUL). ' o

Winslow states that the Restraint results in any api_)"lic;::t_fjoh that does not include eﬁ'ordable_.
‘housing to _reeeiVe default/automatic approval without the Pianning Boefd -being gble te_hold
public hearings and decide upon applicat:ion_s. Winslow states that there are various time periods
for the Planning Board to act ui:on applications as set forth in-the MLUL. The Township argues.
that if the Planning Board fails to. act the developer or applicant is entit]ed to an automatic or
default approval. N.IS.A. 40: SSD 61. Winslow states that the Restraint prevents the Planning
Board from carrying out its statutory duties.

! The DeLuca project is not in a sewer service area.



6)  The Restraint needs to be clarified in light of Taylor Woods’ recent objection to

Wmslow s ﬂ‘lll’d round petltlon for subsfantwe certification.

‘Winslow argues that it included the Taylor pro_]ect as part of its December 31, 2008 petition to

CQAH. The TOWnShlp is requiring that Taylor prowde 21 of its unlts as very low income units
as defined by COAH’s rules. On December 12, 2008, in response to a draft third round plan
Taylor objected to Winslow’s plan and: stated its refusal to comply with COAH’s very low
income rules. Winslow states that it is not fair for Taylor to receive priority to sewer capacity
when the project does not comply'With COAH’s regulations. As a result, Winslow requests that
the R_,eétra_int be clarified in regard to the Taylor Woodé pr‘dj ect. '

7)  The Resfraint needs to be clarified regarding entities already on the sanitary sewer
| waiting list are exempt from the Restraint and what order of prlonty they should be
a,lIo_caI_ed sewer gallohage.
Winslow maintéins that developers who were already placed on the sanitary sewer '\ra/aiting list
" for both the Cedarbrook and Sicklerville Sewer Service Areas by lawful actions of the Township
may be dwestcd of legal nghts as a result of the Restralnt | | ) |

. In support of its request for clanﬁcatlon on the above pomts, Wmslow cites to Hﬂls Dey,
Co. v. Bemards Tp., 103 N.J. 1 (1986), where the New Jersey Supreme Court ruled that COAH _

may take appropridte tmeasnres fo preserve_scarce resources, namely, those resources that will
| ~ probably be essential to the satisfaction of its Mount Laurel obligation. Winslow argues that the
Court went on t0 éﬁate tha-tt. “appmpﬁ'_afé” is not only the desirabilify of preserving a parti_cula;t
resource, but “thc'practicality of doing so, the power to do so, the cosf of doing ﬁo, and the
ability to enforce. the condition.” The court goes on to state that the impbsition of a restraint is
not “for the benefit of any bullder, but simply des:lgned to protect and assure the mumclpa.hty s
future ablllty to comply with a Mount Laurel obli gation.” Id 103. N J. at 61-63,

Addltlonally, Wmslow argues that in P&H Clmton Partnershm v. T ownshm of Clinton, 205
WL 4030211, (App. Dlv 2006), the Appellatc Dmsmn set forth llrmts on COAH’s ability to

order a scarce resource restraint: “A scarce resource -restramt should not be_lmposed for the

benefit of a particular builder if there are other tracts available on which to build affordable
‘housing.” Winslow maintains that the record has established that there is a se\'ver'mor'aioﬁum in

both the Sic}derville Sewer Service Area and the Cedarbrook sewer service area, NJDEP Iis _



considering the release of an additional 188,000 gpd of sewer capacity. Winslow states that the
Restraint is in contradiction to the Appellate Division’s decision as COAH has given preferential
treatment to Taylor Woods despite the fact that Winslow has received substantive certification in

prior rounds and was protected from builders rem'édy lawsuits at the time of the Restraint,

Taylor Woods LLC Opposition to Wmslow 's Motion _ _
Taylor argues that there is no need for clarification of the Council’s October 29, 2008

Restraint as it cannot be read to exempt non-rcs;dcntlal deve]apment, Taylor states that the

Restraint is not silent as to non-residential apphcatlons as it states that Winslow is rest:rmned
from allocatmg sewer capaclty to any development project. '
Ta,ylar further states that the reasoning behind the restraint coﬁlpels that it be applied to

all devcldpmen't that would utilize the scarce resource.” It would be incongruous to allow the

Township to allocate sewer capacity 1o non-residential deveIOpment' but not to residential

development

Additional In Informatmn Provided by_Wmsluw

* On Februaay 11, 2009, the attomey for the Planning Board submitted to COAH an Adopted
A_mend_ment to the Tti-County Water Quality Management Plan (WQMP), dated January 28,
12009, from DEP, The Amendment increases the wastewater flow allocation and’sewer service -
area of the CCMUA by increﬁsing the wastewater flow for the Cedarbrook se:ct_ibri of Winsloiaf
by 188',0'00 gallons per day, eliminates the Sickler'vi]l_e Sewage Treatment Plan and conveys the
flow to Camden City,"conditioned upon chdoisemént- from the Pinelands C‘o:)l'mnission.2 " The
Amendment also eliminates the Ancora Sewer Trcatment Plan in Wmslow Townsl‘up and
conveys.its flow to Camden City. As a result of the amendment Wmslow 3 wastewater flow

capacity in the Cedarbrook section of Wmslow is mcreased by 188 000 gallons per day.

2 Winslow’s February 27, 2007 Resolution Approving Revised Sewer and Water Allocation Policy, states that
© Winslow has requested an additional 188,000 gpd of sewer capacity and that Winslow is trying to increase its sewer
allocations through the decommissioning of the Sicklerville Wastewater Treatment Plant. Winslow requested that
all applicants seeking authorization for sanitary sewer must follow the revised sewer allocation policy which, among
other things, limits the initial allocation of sewer fo any applicant at 7,500 gpd pendmg the Township recewmg
additional sewer capacity. )



Addmonally, by way of letter dated March 11, 2009, Winslow provided the Council with the
following mformatlon Whlch was in response toa request madc by a prewously convened task
force. ‘ _ |

o Total -amount of sewer capacity béing used by all devé!opnien_t in Winslow Township:

o Cedarbrook SSA — - entirely in the Pinelands Area
*  Current allocation - 728,000 gpd (540 000 gpd +188 000 gpd (per NJDEP
Amendment)) ‘
"  Average daily flow in ﬂ‘llS area is 400, 000 gpd.
» Chesilhurst has rccclved a 30,000 gpd mcreasc that Winslow suggests
Tayior Woods use (and count against Chesilhurst’s allocauon) rather than |
Winslow’s, '
o} Smklervﬂlc SSA — services non-Pinelands area -
= 'Controlled by CCMUA. .
» Current allocation is 2,225 OOngd and the plant is at capacity and has a
- NJDEP zmposed sewer ban since 2006
= CCMUA plans to deconumssmn the Slckervﬁle plant and transfer the
_ wastewater to Camden o
. Current amount of developable vacant land currently exlstmg in Wmslow and the rumber
of res1dcnt1al units the residential z0ne can support: .
o Housmg units that may be bullt in the Pinelands chxonal Growth Area ~ 970
umts (195 affordable umts)(reglon is. 81% of Winslow’ s land area and 1ncludes |
~ the Cedarbrook SSA). | o |
o chklemlle SSA land area, can sustain 499 umts (100 affordab]e units).
o COAH’s projection for Winslow is 533 total units with 107 affordable upits,

. Informat:on regarding Winslow’s Fair Share Plan: - '

» Christ Care (100% affordable project) is in the Sicklerville SSA — 43,500
epd _

»  Township-owned site is in Cedarbrook SSA — 38,100 gpd.’

» Taylor Woods is located in Ccdérbrook SSA - 79,200 gpd. .'

* It should be noted that this site is listed in the Township’s plan as a potential site and that the munigipality has not
yet provided the needed information to COAH. It is listed both as an inclusionaty site and as a 100% affordable site.



»  Information regarding all developmént -approvals requiring sewer capacity, both
residential and non residentiél, that Winslow has granted since imposition of the de facto
- sewer ban: _ o | _ |
o Winslow Jprovidi:d_ a priority list which lists 12 pmjecfs,- thre¢ of which are non-
residential. The capacity needed by a.l.l projects total 143,140 gpd. Seven of the
| projects have received preliminary or final appmVa.ls, a.ll of which reoewed the
approvals pnor to the 1mp031t10n of the Scarce Resource Restraint. .

o Winslow also provided a list of pmJ jects that have been appr_qved but have not yet

been constructed. Thefc a:t;e 14 total projects, five of which require sewer and two

of whibh are'cdmmercial_l, All of the approvﬁls, exoept thqsle received by DeLuca,

- were recgived prior to the imp-qs‘ition"of the Scarce Resource Rcst;rﬁints._ The two
commercial projects do not require sewer. = ' -

o There are no affordable units listed on the prlonty list.

e Information regardmg all development applications using septw systems, both resxdentla]
“and non-residential that Winslow has received smce imposition of the October 29, 2008
Restraint including whether they are Iocated in a sewer arca
o Thereare3 new applicatioris on sepnc systems.

Discussion - o _
Winslow requests clarification on a number of issues related 1o the appllcatlon of the scarce
resource restraint imposed by the Councﬂ It is appropnate for-the Council to clarify and amend
its prevnous restraint to order to mamtam consistency of apphcatmn and efficiency of process, '
'As set forth m HII]S Dev _Co. v. Bernards Tp., 103 NJ. 1 (1986) COAH may take appropnate

measures {0 Preserve scarce resonrces, deﬁned as resources that will probab_]y be essential to the

satisfaction of its Mount Laurel obligation, and the Council should be clear in its imposition of @
scafce resource restraint as to what resource is being protected and. for what reason the Council is .
imposing the Restraint. The individual requests for clarification and a discussion of each are set
forth below o . R '

]) The Restramt should be clanﬁed to cxempt property that is not located in the Cedarbrook
Sewer Service Area. '

- Winslow argues that COAH oonsidered availability and allocation of sewer only in the
Cedarbrook SSA and that as a result the _Restraint should be limited to this area of the Township.



As set forth ﬁbovd, the Council has recéiIVed additional information from Winslow showing there
is also a sewer ban in the Sicklerville SSA due to lack of additional capacity., While .the. Taylor
Woods project is located in the Cedatbrook SSA, the imposition of the Restraiﬁt is not only to.
benefit Taylor Woods, rather, it is in place in order to preserve sewer capacity throughout the

entire Township for affordable I_loﬁsing pru(.iuction.. "As a result, the Coﬁncil does not believe

' clariﬁcation‘ié necessary on this point. The Restraint iimits fhe ability of the Township to act on

any development applications requiring sewér? imﬁiuding those in the Sicklervil]é SSA

2) The Restraint should be clanﬁcd fo exempt properues that havc no 1mpact on public
sewer,

‘The Planning Board requests that the Council clarify the Restralnt to exempt properties in the
Cedaz'bmok SSA, and presumably also the Sicklerville SSA, that propose to use individual septic
systems ’I'he Restramt currently in place in Winslow is an effort to preseive sewer capacity so
‘that Winslow may meet its affordable housmg obligations under the Fair Housing Act.
Exempting dci'elopméﬁts propo"siﬁg the 'u'_s_e df septic systems in the sewer service areas, which
would most likely be at lower densities than otherwise allowed in a sewer service area, may
result in & diminished amount of land available for future development on sewer.! Further,
Winslow would still hé.‘ve to reserve future sewer capacity. for the project, which could
potentaally take capacity. ﬁ'om an affordable devclopment As a result, dcvclopment applications
 that are located in a sewer service area and are prOpOSmg to use sepnc are not exempt from the

Restramt

However, development appllcatlons that are not using samtary sewcr and are nét located
within a currently dehneated sewer service area do not 1mpact the mummpahty S ablhty to meet
its affordable housing obhgatlon as they are not, nor will they be'in the future, usmg the scarce
resource. Therefore the area of Winslow outside the currently delineated sewer service arcas

| should be exempt from the Restraint.

The Councﬂ notes that, by way of motion dated January 29, 2009, DeLuca Enterprises is
requestmg a wmver ﬁom fhe Restraint for its project known as Shadowbrook Estatcs (formerly

* Developers aré permitted by DEP to uss septic systems to service development inside a SAA but only if the
municipality has an ordinance that requires connection when sewers become available. Also, the municipality must
allocate or reserve capacity to serve the project. If the site is in the SSA the flow must be accounted for regardless
of initia} sewer or septic rehance



known as Winslow Estatés), based on thé fact thaf it is not -u_.sing sewer capacity.” Del.uca has
applied to the. Winslow Township Planning Board for Préliminary Major Subdivision Approval
for 26 single-family homes on lofs of approxnnate]y two acres each. The Shadowbrook Estates
development will not be located in a currently delineated sewer service area and will be using
individual septic systems. As a result the development would not be using sewer capacity

needed by Winslow to mect its affordable housing obligation and is exempt from the Restraint.

It shouid be noted that an exemption from the Restraint does not éjcempt a developrhent from
‘ the requirements of the Fair Housing Act. Pursuant to N.1.S.A, 52:27D-329.9, for dcvc]opmeﬂts |

- consisting of newly—constmcted tesidential units Iocated ot to be located, within the ]unsdwtlon

of the Pinelands Comxmsswn, 20 percent of the umts constructcd are fo be reserved for
occupancy by low or moderate income households. Therefore, any project that did not receive
preliminary zippfovals prior to July 17, 2008 and is to be located within the jurisdiction of the
Pinelands Commission is required to p'rovide a 20 percent set-aside, to the extent this is
- economically fe'asiblé If an applicant reqmres at économac fea31b111ty dstermination, such

request shall be made to COAH pursuant to N.LA.C, 5 96-13.

3) Thc Restraint should be clarified to mdlcate that if final approval to a project was granted
prior to October 29, 2008, and if the Developer returns to the Planning Board for a minor
change which does not substantually alter the original pmJect, that the restramts in the
October 29, 2008 order are not applicable. _

The followmg types of approvals for all development should be deemed exempt from the
- Restraint as they do not adversely affect Winslow’ ab:llty to prowde affordable housing; '

D Pro;ects conmstmg of a 20% (or greater) affordable housmg set-aside, or aty project
' in Winslow’s HEFSP, except that Taylor Woods is deemed exeimpt as set forth in the
Ogctober 29, 2008 Restraint and Cedar Brook i is deemed exempt as set forth in the
Council’s April 8, 2009 Resolution;
2) Applications for the development of single or two family homes on existing iots
3) Applications proposmg the use of septi¢ not in the sewer service area;
4) Apphcatlons not requiring the use of new sewer capacity, mcludmg
" a - Reconstruction of already existing buildings;
b. - Improvements to existing buildings, including but not 11m1ted to an
addition, garage, shed, driveway, porch, deck, patio, swimming pool or septic
" system, but not including an accessory umit that reqmres addltlonal sewer

capaclt_v,

.

? In its papers, Winslow pomts to the Shadowbrook Estates project as an example of why the Council should exempt
‘projects that propose the use of septic in a sewer service area. After further investigation, the Conncil discovered
that Shadowbrook Estates is in fact not located in an area of Winslow currently served by sewer,



5)

6)

7)

c.  Cell phone antennae on existing structures;

d. Non-residential development applications seeking to re-occupy cxisting
non-residential spaces where new additional sewer allocation is not needed:;
e. Issuance of a certificate of oceupancy for a prcex;stmg structure;
. Changes of occupancy;
g.  Changes of use for existing bmldmgs that do not requ1re mcrcased SeWer
* capacity; :

h. Interior or exterior rencvations; -

i Demolition of non-residential structures;

j- " Reguests for interpretaﬁons; '

k Permits for signage; - :

L. Applications for site improvements that are not related o  new

~construction or devc10pmcnt mcludmg retalmng Walls, HVAC work and

: handicapped access;
m, Applications for subdzvxs:ons not relatcd to new consiruction or

development (e.g., 1ot line adjustments, consolidations);
n.  Construction of accessory structures only;

Subdivisions necessary o settle the estate of a decedent;
Applications to the Zoning Board of Adjustment for ‘a’ and ‘b’ variances u.nder

N.J.S.A. 40:55D-70;
Applications to the Zoning Board of Adjustment for ‘¢’ and ‘d’ variances under

© NJ.S.A, 40:550-70 that meet any of the exemptions Iisted herein; and

8

- Applications for development required by an Order of the Fire Marshal, Consttuctlon
‘Official, or Code Enforcement Officer to address conditions cited pursuant to the
Uniform Fire Code, the Uniform Construction Code, or the adopted Property
Maintenance Code, or other standards; for remediation of conditions affecting public
heatth, public or occupant safety, structural safety, or access1b111ty hazards.

4) The Restraint should be clanﬁed to exempt all commiercial properues due to the fact that
all non-residential development must be assessed a 2.5% development fee. ' :

The Statewide Non-Residential Development Fee Act prevents municipalities from requiring

non- -residential d_evelopcrs from paying more than a 2.5% development fee ta.w.ards the

construcﬁoﬁ of affordable' housing While the payment of the fee is certainly needed by the

municipality to provide for its fair share of affordable houmng, a non-residential developer'
paying the fee-would be of little use if the mumclpahty was unable to build any units due to lack

of sewer capac1ty_. As a result, hon-residential developers that pay the 2.5% fee should not be

deemed exempt frdm the Restraint. Non-residential dcﬁreléper's who require 4 waiver of the

Restraint may apply to COAH pursuant to NLA.C. 5:96-13 and NJAC, 5:96-15,

5) The Restramt should be clarified because it conflicts with the statutoty time for action -
requirements of the MLUL. _

10



The Restraint should be clarified to sfate that as o'f the date of this opinion, Winsiow shall not
_accept any applications without the applicant first receiving a waiver from the Restraint frcm
| Regarding development applications submitted prior to the date of this opinion, Winslow
may review them consis_tenf with N.J.S.A. ;40:55D-21 and 22 of the Munieipél_' Land Use Law
: (“M_LUL") to determine whether the application is complete without the project first fe_ceiving a

waiver of the scarce resource restraint from COAH. Winslow may also determine whether the
abplicaticn meets its requirements for approval. If the project meets the requirements for
approﬁfal, pursuant to N.J.S.A. 40:55D-22 the municipality may issue an épprova] of the
development ‘application, "conditioned on temoval of such Iegal- barrier fo development.” Asg
applied to COAH’s scarce resourceliestraint the i‘emcval of COAH's scarce resource restraint or
 the Couneil's ‘grant of a waiver of the scarce resource restraint to the pl'Ci_] ject would bea requued
condition of the development apprcval granted by Wmslow '
. As referenced below, affordable housmg projects will zeceive pnonty for receipt of sewer

' allocatwn

6) The Restraint needs to be clarified regarding whether entities already on the sanitary
. sewer waiting list are exempt from the Restrmnt and what order of pnorlty they should be
~ allocated sewer gallonage.

_ Appflcants on the Township’s waiting list for capacity should not be deemed exempt from the
restraint, COAH placed the scarce resource réstraint upon Winslow due to its extremely limited
sewer capacity. To allow develapments without any -effordable units to go forward would use up
the entire 188,000 gpd allocation recently permitted by DEP, and would place Winslow in the
exact situaticn it was in prior o the imposition of the Res‘x:raints' Individual pi'oject;s Seeking'a _
waiver of the restraint may apply to COAH pursuant to N.JA.C. 5:96- 13 and N.JAC, AL, 5:96-15.

T Clarification of the order needs to be made in light of Taylor Woods’ recent objection to
Winslow’s third round petition for substantive certification. _
Winslow’s pctmon has been deemed incomplete, and the Township will have 45 days to submit

. the required mformatxcn Once the petition is determmed to be. complete, Winslow will be
directed to pubhsh notice in accordance wﬁh COAH’s rules At this tlme the objection penod
will open. COAH will review objections fo Winslow’s December 31 2008 plan dunng tl:us time

period.

11



Decision _
As set forth above, the Scarce Resource Restraint is applicable to all development

applications in both the Cedarbrook and Sicklervilie Sewer Service Areas, regardless of whether
the project is proposing the use of individual septic systems.. _Applicants on the Township’s
waiting list for setn(er capacity are not exempt from the Restraint, and individual projects secking
a waiver of the restraint may apply to COAH pursuant o NJA.C, 5:96- 13 and NJA.C, 5:96-
s o |
| Dev_elopment_ applications proposing to use individual septic systems for development
outside of the currentljf delinested ‘sewer service area are exerhpt from the Restraint. The

_ Council notes. that DeLuca is requesting a waiver ﬁ'om he restraint based on the fact that it is not

- using sewer eapaclty and is nof Iocated in a sewer service area DeLuca’s waiver request is

_ hereby granted
Pursuant to N J.S A, 52 ZTD 329 9, for all developments conmstmg ef" newly-«eonstrueted

residential units located, or to be located, within the Junsdmtlon of the Pinelands Commission, it
1is required that 20 petrcent of the units constructed are to be resetved for oceupancy by low or
| moderate Income households Therefore, notwﬁhstandmg any exemptmn to the Restraint, a
| project that:did not receive approvals pnor to July 17, 2008 and is to be located within the
Junsdlctlon of the Pmelands Comrmssmn is required fo prowde 4 20 percent set-asule to the
extent this is ecenomxcslly feasible, If an - apphcant requires an economlc feasibility

detemlmatxen sueh request shall be made to COAH pursuant to NJ.AC, 5 96-13.

Non-resxdenual development apphcatlons are subject to the Rest:ramt regardless of
whether they pay a 2.5% dev_elopment fee. However, non-residential development applications
that are to be located eutside the cdrrently delineated sewer'servie'e area are exempt | Non—
residential developers who require a waiver of the Restraint may apply to COAH pursuant to
NJA.C. 5:96- ISandNJAC 5:96-15.

For dev::loPment apphcatlons currently pendmg before the Tewnshxp, Wmslow may
rev1ew the development apphcatlons and deterrmne whether the apphcatmn is eomplete without
the project ﬁrst receiving a waiver of- the scarce resource restraint from COAH. Further,
Winslow may also determine whether the apphcatmn meets its requ1rements for approval. If the
prolect meets the requirements for approval, pursuant to MS_&. 40:55D-22, the municipality
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may issue an approval of the development application, "conditioned on removal of such 1egal'

barrier to development,” The removal of COAH's SCATCE IESOUICE restraint or the Council's grant

of a waiver of the scarce resource restraint to the project would be a required condttxon of the

development approval granted by Wlnslow

For development applications that have not vet been subm'itted to the Township as.of the |

date of this opinion, Winslow shall require that an applicant receive a waiver of the Restraint

. prior to the application being deemed complete if it is not otherwise exerﬁpt.’

The following types of development applicatioﬁs are also exempt from the Restraint:

1y

2)

3).

- 4)

3)

6)

)

§)

Projects consisting of a 20% (or greater) affordable housing set-aside, or any projeci in

Winslow’s HEFSP, except that Taylor Woods is deemed exempt as set forth in the

October 29, 2008 Restraint and Cedar Brook is deemed exempt as set forth in the
Council’s March 12, 2009 Resolution;

Applications for the development of single or two farnily homes on emstmg lots;
Applications proposmg the use of septic not in the sewer service area,

Applications not requiring the use of new sewer capacity, mcludmg

a. Reconstruction of already existing buildings;

b, Improvements to existing buildings, mcludmg but not lirited to an addition, -
garage, shed, driveway, porch, deck, patno, swimming pool or septic system, but
not including an accessory unit that requires additional sewer capacnty, '

¢. Cell phone antennae on existing structures;

d. Non-residential development applications seeking to re—ocoupy emstmg non-

" residential spaces where new additional sewer allocation is not needed;
Issuance of a certificate of oceupan Cy for 8 preemstlng stmoture,
-Changes of occupancy;,
Changes of use for existing bulldmgs that do not require mereased sewer eapacxty,
Intetior or exterior renovations;
Demolition of non-residential structures;
Requests for interpretations; '
- Permits for signage; -
Applications for sife improvements that are not related to new construction or
development, including retaining walls, HVAC work and handicapped access;
Applications for subdivisions not related to new construction or development
- (e.g, lot line adjustments, consolidations);

n, Construction of accessory structures only;

Subdivisions necessary to settle the estate of a decedent; o '
Applications to the Zoning Board of AdJuS‘t:rnent for ‘a’ and ‘b’ v:manees under N.J. S A
40:55D-70;

Applications to the Zoning Board of Adjustment for ‘c and ‘d’ vananees under NJ.S.A,
40:55D-70 that meet any of the exemptions listed herein;

Applications for development reqiired by an Order of the Fire Marshal Construction
Official, or Code Enforcement Officer to address conditions cited pursuant to the

-.'—*?r"r‘-:-'-:.:.f-'qq 0

. Uniform Fire Code, the Uniform Construction Cods, or the adopted Property
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Maintenance Code, or other standards, for remediation of conditions affecting public
health, public or occupant safety, structural safety, or accessibility hazards;

Finally, regarding Winslow’s reguest for clarification rcgardlng Taylor Woods’ objection to
Winslow’s third round petition for substantive certification, since Winslow's petition has been
deemed incomplete, the Township will have 45 days to submit the required information.
Thereafter, Winslow will be directed to pﬁblis_.h nntif:e- in accordance with COAH’s rules
connnehcing__'i the -obj:ection period- will open. COAH will review objections to Winslow’s

December 3 1, 2008 plan during this time period.

Council Secretary

| Dated: W %:Q\C’)ocf



