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DECISION

By motion dated January 3, 2 008, the New Jersey Council
on Affordable Housing (the "Council" or "COAH") received a request
from the Township of Rockaway seeking a stay from the Council of
its June 13 and September 12,
Pondview Estates site
Council's November 7,

2007 resolutions concerning the

("Pondview"),

as well as a stay of the

2007 decision dismissing Rockaway's third

round petition for substantive certification.

Rockaway seeks this

stay pending a decision in its December 13,

2007 appeal in the

Appellate Division of these actions of the Council.
PROCEDURAL AND FACTUAL HISTORY
The

lengthy history of

Rockaway's

affordable housing

obligation and the actions taken that resulted in the issuances of
COAH's June 13, 2007 resolution, September 12, 2007 resolution, and
November 7, 2007 decision, is set forth in detail in the Council's
November

7,

petition.

2 007

decision

dismissing

Rockaway's

third

round

The Council will rely upon those facts as set forth in

the Council's decision in issuing its decision in the instant
matter.

As a result of COAH's November 7 decision, on December 13,

2 007, Rockaway filed an appeal of the above cited resolutions and
COAH's November 7 decision.

On January 3, 2008, Rockaway filed its

motion for a stay of the Council's resolutions and decision.

In a

letter brief dated January 11, 2008, Pondview filed a letter brief
in opposition to Rockaway's motion for a stay.

On January 16,

2 008, Morris Commons stated that it does not take any position with
respect to Rockaway's motion for a stay.

Finally, on January 29,

2 008, Rockaway submitted a reply brief to COAH in response to
Pondview's January 11, 2 008 brief.
DISCUSSION
Rockaway's motion to stay the Council's June 13 and
September 12 resolutions, and its November 7, 2 007 decision, does
not meet the standards necessary for granting such a request.

As

our courts have noted, a party is only entitled to the remedy of a
stay if it can demonstrate that there is a reasonable likelihood of
eventual success on the merits, the party will suffer irreparable
injury if equitable relief is not granted,

the grant of the

requested relief will not work an inequitable result considering
the hardships to the parties against whom relief is sought, and
restraints will not harm the public interest.

Crowe v. DeGioia,

9 0 N.J. 126 (1982). There must be a wstrong showing of necessity"
for injunctive relief to be granted. A.Q. Smith Corp. v. FTC, 53 0
F.2d 515, 527 (3d Cir. 1976). A review of COAH's November 7, 2007
decision and its resolutions of June 13 and September 12, 2007,
demonstrates that Rockaway's request fails to meet the requirements
for the granting of a stay.
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Rockaway's assertion that it will suffer irreparable harm
is based upon the fact that Pondview is seeking relief in the trial
court to require Rockaway to submit data to the New Jersey
Department of Environmental Protection (DEP) that is necessary for
its consideration of the possible use of on-site wells at the
Pondview site.
the

trial

Rockaway's rationale is that if it is so ordered by

court,

then

one

of

the

issues

that

Rockaway

is

challenging before the Appellate Division will have already been
decided.

The Council does not view this as a basis to claim

irreparable harm since the Council's June 13 and September 12
resolutions are not an issue that is subject to appeal before the
Appellate Division.

The subject of those resolutions is now solely

an issue pending in the trial court proceedings between Pondview
and Rockaway.

Requiring Rockaway to submit data necessary for DEP

to determine if on-site wells can provide water necessary for an
affordable housing project in no way harms Rockaway.

If Rockaway

is required by the trial court to submit data to DEP and if DEP
concludes that on-site wells on the Pondview site may receive
permits, Rockaway will not have been harmed in any way.

If DEP

does not permit the use of on-site wells, Rockaway has obtained its
goal.

If DEP does grant permits for on-site wells, Rockaway is

free to challenge that determination in the Appellate Division,
based on the record established by DEP's decision.
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In either case,

there is no harm to Rockaway by permitting Pondview to proceed with
an enforcement action in the trial court.
Rockaway further asserts the Council lacked the authority
to issue its June 13 and September 12, 2 007 resolutions.
assertion is incorrect.

This

Pursuant to the Fair Housing Act ("FHA"),

COAH shall review a municipality's affordable housing fair share
plan and shall issue substantive certification to the municipality
if the fair share plan "is consistent with the rules and criteria
adopted by the council and not inconsistent with achievement of low
and moderate income housing needs of the region...."
52:27D-314(a).

N.J.S.A.

In addition, a municipality shall have eliminated

"unnecessary housing cost-generating features from the municipal
land use ordinances and regulations" so as to "make the achievement
of the municipality's fair share of low and moderate income housing
realistically possible...."

N.J.S.A. 52:27D-314(b) .

In compliance with the FHA, the Council adopted rules and
criteria requiring a municipality to eliminate any unnecessary cost
generating features that act to delay the production of affordable
housing.

N.J.A.C. 5:94-8.1(a) states that a municipality's failure

to expedite decisions on development applications within the time
limits mandated by the Municipal Land Use Law, N.J.S.A. 40:55D-1 et
seq. ,

"shall

certification."

be considered a reason for revoking substantive
In the instant case, the Rockaway Town Council has

voted to refuse to submit data and reports to DEP that are required
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in order to allow DEP to consider whether on-site wells for the
Pondview site may receive permits, thus denying required water for
a development that is to include 100 units of affordable housing
and is within Rockaway's affordable housing plan.

Clearly,

Rockaway's actions impose cost generating impediments as well as
practical ones to the goal of constructing affordable housing.
By refusing to allow DEP to consider on-site wells for
the Pondview site, Rockaway is forcing Pondview to explore other
unnecessary cost generating features for obtaining water required
for development of the site.

Rockaway's actions go beyond imposing

unnecessary cost generating features.

Rockaway has prohibited the

development of a site in its Fair Share Plan that is to create 100
units of affordable housing.

As a result of Rockaway's actions,

COAH properly issued its resolutions of June 13 and September 12,
2007,

as well

as

its November

7,

2007

decision dismissing

Rockaway's affordable housing plan.
Similarly,

Rockaway

cannot

show

that

there

is

reasonable likelihood of eventual success on the merits,

a

that

restraints will not harm the public interest or that the requested
relief

will

not

work

an

inequitable

result

considering

hardships to the parties against whom relief is sought.

the

Since the

Council's March 2007 meeting, Rockaway had been urged to provide
COAH with any data or evidence that would demonstrate not only the
water available to the Township as a whole, as well as specifically
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for the Pondview site, but also any efforts on the Township's part
to meet its affordable housing obligation.

The record is replete

with evidence of Rockaway's failure to comply with COAH's requests
and directives to take the steps necessary to ensure the realistic
opportunity for affordable housing under Rockaway's third round
plan.

Most telling is the action of the Rockaway Township Council

refusing to permit the submission to DEP of data and reports
necessary for a determination as to the possible use of wells to
provide water for the Pondview site.

All of the facts that led to

COAH's November 7, 2007 decision to dismiss Rockaway's third round
petition, and the authority of the FHA and COAH's regulations that
support COAH's action, demonstrate that Rockaway cannot show a
reasonable likelihood of eventual success on the merits.
As noted above, Pondview has a pending complaint in the
Superior Court of New Jersey, Law Division, captioned Pondview
Estates, Inc. v. Township of Rockaway, Docket No. MRS-L-230-07. In
that matter, Pondview seeks, among other relief, the following: a
court order that Rockaway file the Pondview on-site well data with
DEP; and ordering Rockaway to take all action necessary to permit
Pondview to make immediate use of water pursuant to its Wheeling
Agreement with Wharton Borough.

The Council similarly required

Rockaway to submit the necessary information to DEP regarding the
potential on-site wells for the Pondview site and to take all
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necessary action to permit the Pondview/Wharton Wheeling Agreement
to provide Pondview with water.
Rockaway's position concerning the use of on-site wells
by Pondview has clearly created an impediment to Pondview's attempt
to obtain water for its site.

Rockaway has stated, and the action

of its Town Council has confirmed,

that it will not submit the

required data and report to DEP that could lead to the permitting
of on-site wells for the Pondview site.

Rockaway's rationale for

refusing to allow the possible permitting of these wells by DEP is
its concern with possible contamination to such wells,
asserted by Rockaway,

to the Township's water supply,

adjacent Picatinny Arsenal site.

and as
from the

If this is the rationale for

Rockaway's action, COAH notes that refusal to submit the necessary
date for DEP's review is not the proper approach for Rockaway to
address its concerns.

As with any environment issue, where the

Legislature has empowered the DEP to issue or deny permits for
development and its effects on ground, water or air, the proper
regulatory procedures must be followed.
All of these facts demonstrate that it is not Rockaway,
but Pondview, and more generally, the public interest of the low
and moderate income residents of this State, that will be harmed if
Rockaway's motion for a stay is granted.

Granting a stay will work

an inequitable result by allowing Rockaway to continue to avoid for
months, if not years, having to take action to provide its required
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affordable housing.

The granting of a stay by the Council would

have the real effect of the unnecessary expenditure of essential
funds by Pondview on litigation rather than on affordable housing.
In the instant case, if Rockaway's concerns regarding
potential contamination to on-site wells on the Pondview site have
merit, the facts supporting such claims should be presented to DEP.
For Rockaway to simply refuse to allow the consideration by DEP of
on-site wells for Pondview, without any review of the actual facts,
is improper.

As with all DEP permitting, Rockaway may certainly

present any scientific facts, expert reports or any other data
which supports its concerns.

However,

in the instant case,

Rockaway's refusal to permit DEP to review the Pondview on-site
pilot wells data and report must be viewed, as Rockaway's refusal to
take the necessary steps for the implementation of its third round
petition.
The Council determined that Rockaway failed to take the
necessary action to implement its Fair Share Plan as set forth in
its third round petition.

The reluctance or inability of the

Township to reach any accommodation with other parties that are
potential sources of water necessary for the affordable housing
obligation of Rockaway, led the Council to conclude that Rockaway's
third round petition did not provide a realistic opportunity for
the development
obligation.

of Rockaway's

third round affordable housing

As a result, Rockaway's third round petition for
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substantive certification was properly dismissed.

Rockaway may

appeal this decision, as it has, but the Council should not permit
such an appeal to act as a road block to efforts to construct
affordable housing.
DECISION
For all of the above stated reasons, the Council has
determined that the Township of Rockaway has failed to meet the
standard necessary for the granting of stay by the Council of its
June 13, 2007 and September 12, 2007 Resolutions related to the
Pondview site, and of the Council's November 7, 2007 decision
dismissing Rockaway's third round petition.

Therefore, Rockaway's

motion for a stay of the Council's June 13, 2007 and September 12,
2007 Resolutions related to the Pondview site, and the Council's
November 7,

2 007

decision dismissing Rockaway's

petition, is denied.

Renee Reiss, Secretary
New Jersey Council on
Affordable Housing
Dated: February 13, 2008
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third round

IN RE BOROUGH OF HADDONFIELD;)
APPLICATION OF FIRST CHURCH )
OF CHRIST, SCIENTIST FOR A )
WAIVER FROM SCARCE RESOURCE
RESTRAINTS )

OPINION
COAH
DOCKET

NO.

07-1931

This matter comes before the Council on Affordable Housing (COAH) upon
the application of First Church of Christ, Scientist (movant) for an Order granting it an
exemption from the scarce resource restraint which prohibits the Borough of Haddonfield
from issuing any development approvals. Specifically, movant seeks to proceed before
the Haddonfield Zoning Board and Board of Adjustment to allow it to construct a parking lot
for the adjacent church building on two adjoining vacant lots. The Fair Share Housing
Center (FSHC) and Mary T. Previte object to the Motion. For the following reasons, COAH
denies movant's Motion.
By Opinion and Order dated November 22,2004, COAH found vacant land in
Haddonfield to be a scarce resource and imposed a scarce restraint prohibiting
Haddonfield from issuing any development approvals until the Borough has an approved
housing element and fair share plan. The restraint is to remain in effect until COAH acts
finally on Haddonfield's third round fair share plan. The only exemptions from this restraint
are improvements to single and two family homes. The Opinion stated that any party could
move before COAH on an individual basis for a waiver from the restraint.
Movant owns property in Haddonfield at the intersection of Kings Highway
West and Sylvan Lake Avenue identified as Block 13, Lots 39.01,40.01 and 48. Currently,
Lot 39.01 is a church building, Lot 40.01 is now vacant since movant demolished a single
1

family residence sometime this past summer and Lot 48 is a vacant lot. Movant plans to
construct a 33 space parking lot for the church on Lots 40.01 and 48. According to
movant, the Church has no on-site parking and congregants currently park on the street.
In order to build the parking lot, however, movant needs a use variance as the parking lot
will be a non-conforming use, as well as site plan approval. Accordingly, movant requests
a waiver from the scarce resource restraint so that it may proceed before the Haddonfield
Zoning Board and Board of Adjustment for the necessary approvals.
In support of its Motion, movant argues that the property in question has no
potential for development as affordable housing because movant has no intention of selling
the property. Movant further argues that the proposed development of this property is not
likely to have any adverse effect on the development of affordable housing.

Finally,

movant argues that failure to grant a waiver from the restraint will have a substantial
burden on the exercise of religion in violation of federal law.
COAH received two objections to movant's Motion. FSHC argues that any
waiver from the restraint must be considered in the context of affordable housing. FSHC
relies on COAH's decision in In re Motion to Release Scarce Resource Restraints From
the Borough of Haddonfield. COAH Docket No. 05-1700/04-1605 in which COAH denied
Commerce Bank's application to demolish an existing structure in order to construct a
parking lot. According to FSHC, the Commerce Bank decision is exactly on point and
demonstrates that no demolition should be allowed until COAH acts on Haddonfield's third
round fair share plan thereby assuring that Haddonfield satisfies its fair share obligation.

Mary T. Previte, a resident of Haddonfield, also objects to movant's request.
2

Ms. Previte argues that the vacant land created by the demolition of the structure on Lot
40.01 should be considered as part of Haddonfield's vacant land inventory in its third round
plan.

Ms. Previte also attached a petition signed by 70 neighbors who oppose the

Church's plan for constructing a parking lot in a residential neighborhood.
COAH's decision in In Re Motion to Release Scarce Resource Restraints,
supra, is on point with this case. In that case, Commerce Bank sought a waiver from the
restraint so that it could demolish a structure to expand its parking lot. COAH denied the
request, finding that the vacant land that resulted from the demolition should be preserved
pending final fair share plan approval. As COAH noted in that case, all land in Haddonfield
must be considered in the context of affordable housing. In its decision initially imposing
the restraint, COAH noted that Haddonfield had been creative in devising methods for
development given the shortage of land. Thus, COAH found it necessary to impose
restraints upon development. In Re Petition for Substantive Certification Filed by the
Borough of Haddonfield, Camden County; Motion for Scarce Resource Restraints, COAH
Docket No. 04-1605.
The reasoning set forth in In Re Motion to Release Scarce Resource
Restraints applies equally in this case. Vacant land exists with the demolition of the single
family house on Lot 40.01. Vacant land is at a premium in Haddonfield. Until Haddonfield
has an approved housing element and fair share plan, all land must be preserved in order
maintain any possible opportunity for affordable housing. To date, Movant has been able
to exercise its freedom of religion without a parking lot. COAH's decision in this case in no
way impinges upon movant's ability to continue its freedom of religion.
For the reasons set forth above, movant's application for a waiver from the
3

scarce resource restraint is hereby denied.

Dated:

I certify that this Opinion was
duly adopted by COAH at its
February 13, 2008 public meeting.

Renee Reiss, Secretary

