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\ _

CERTIFICATION

o This matter arises from a motion filed by AST Development Corporation

- arid AST Sunnyside (“AST”) which requests that the Council: 1) vacate the September
23, 2004 Stlpulatlon Withdrawing AST’s Objection to the Township of Howell’s January
30, 2003 Re-petition for Substantive Ceruﬁcatlon, 2) Compel the Amendment of
Howell’s Fair Share Plan to include AST’s property located at Block 129, Lots 85, 87,
© 88.01 and 88.02; or alternatively, 3) enforce the terms of the Scptcmber 23, 2004
Memorandurn of Undcrstanding (“MOU”) between Howell and AST.

BACKGROUND AND PROCEDURAL HISTORY

In attempting to address its affordable housing obligation, Howeli

Township, Monmouth County, has had a long and arduous history before the Coun‘cil and
the courts; however, on October 5, 2004, Howell Townsmp recelved substantive
ceruﬁcatlon of its second round Housing Elgment and Falr Share Plan from the Council.
_ Howell had a 12-year cumulative obligation of 1,109 units, consisting of a 154-umt
| rehabilitation obligation and a 955-unit new construction obligation. Howell Townshlp
received first round certification on October 30, 1989 and petitioned the Council _0h

Affordable Housing (COAH) for second round oértiﬁcation on February 27, 1995, A

COAH staff report dated June 2, 1995 noted several deficiencies in the plan. One

objection was filed during fhe 45-day objection period and mediation was held.

Mediation resolved several issues and a COAH Mediation Report Waé prepared. On

December 7, 1995, Howell Township adopted 2 new Housing Element to address the

comments of the June 2, 1995 COAH Réport._ The Township adopted a revised Fair .

Share Plan and re-petitioned COAH for substantive certification. Additional mediation

sessions were held regarding the Township’s re-petition, and the Township’s plan was

again further revised. On October 7, 1998, COAH granted substantive certification to




Howell’s revised plan; however, an appeal of COAH’s decision was taken by Elon
Associat&s,l and ultimately, on March 20, 2001 the Appellate Division reversed
substantive certification and remanded the petition to COAH to re-evaluate a site in

Howell’s Plan known as “site 7.” As a result of COAH’s review on remand, a report

dated September 9, 2002 was issued which re-evaluated all of Howell’s plan, including
site 7, and which also réquestéd certam additional information from the Township. On
January 8, 2003, COAH issued an Administrative Order dlrecnng the Townsh.lp to
prowde all of the information requcsted or re-pet:ltmn. On Janua:y 31 2003 Howell re-
petitioned with a new plan. ' .

~In response 1o Howell’s Janvary 31, 2003 re-pet:tlon, four timely
objections {0 Howell’s petition were ﬁle_d. The ob_]ectors were MGD Holdings, AST,
Elon Associafes and Foxmoor Develol:rment._ Mediation was held with representatives
from AST, Elon, Foxmoor and the Townshfp. MGD did not participate in this mediation
as an agreement between the Townshjp and MGD had been entered between these parties:
before mediation began. As é. result ‘of mediation, however, AST and the Township
entered into a Memorandum of Understanding (“MOU”) and AST withdrew its objection
with prejudice;- _Nb agreement was reached with Elon or Fomoor, but the Township -
invited these parties to continu'ej discussions for inclusion of these sites in the Township’s

 third round plan. Thereafler, on Octaber 5, 2004, COAH granted Howell second round .

: substanuve certification.  Elon has appealed this detcnnmat:lon, and the matter remains
" pendmg before the Supenor Court, Appellate Division. | ' '
 AST’S ARGUMENT:

AST asserts that, as a resuIt of the medzatlon, Howell offered to include
 AST’s property in their Third Round Housing Element and Fair Share Plan. AST asserts

! A}though Elon did not file a timely objection to this petition, Elon did file such an objection to
Howell’s Janvary 31, 2003 petition which afforded Elon objector status at that time. Elon also filed three
separatae appea[s, later consohdated by tlm Coun:, rcgardmg ﬂze delay in Howel.l receiving substantwe

[2 f I Thc \ well Tov

Elon filed a complaint in the Supenor Court, Law Division, which was subsequenﬂy dlSI[IlSSed after the
March, 2001 court remand, and that dismissal was later upheld by the Appellate Court in

Q. v. Township of Howeﬂ, 370 N.J. Super. 475 (App Div. 2004) cert. denied 182 NLI. 149 (2004).




that the Township agreed to include AST’s concept plan for a new town center on AST’s
. property as part of Howell;s comprehensive re-examination of its Master Plan (the
“Amended Master Plan”). In exchange, AST maintains that Howell requested that AST .
withdraw its objection to the TOwnship’s second round re-petition with prejudice. On
September 23, 2004, AST and the Township executed an MOU detailing the agreement
between the parties. Thereafter, on October 5, 2004, COAH granted the Township’s
repetltlon for substantive certification. |
On December 4, 2004 and January 5, 2005, AST claims that the Howell
Township Planning Board adopted an Amended Master Plan without notice to AST or
reference to its Town Center Plan and, thus, violated the MOU. The Amended Master
* Plan was subsequently overturned by the court on unrelated grounds. On April 28, 2005,
AST presented its Town Center proposal to the Board’s Master Plan Subcommittee, This
presentation was simultaneous with six or seven other developer presentations. ~ AST
states that althoth this presentation may have complied with the Municipal Land Use -
Law (*“MLUL”), it did not reflect the detailed consideration and cooperation
contemplated by the MOU and does not reflect the understand.mg of AST when it
 execoted that MOU, _
AST maintains that it has attempted to work thh the Board to include the
Town Center Plan as part of the Amended Master __Plan, and has even tried to
_ aeeommodate suggestions and requests ﬁ'om the Board. Nonetheless, AST claims that on
September 27, 2005, it learned that the Board ad0pted an Amended Master Plan WIthout
including or referring to AST’s plan for a town center. o
AST thus argues that the snpulatlon d1sm1ssmg AST’s objection with
prejudlce should be vacated because, AST asserts, the Townshlp breached its agreement
under the MOU. AST argues that the Board’s refusal to melude the Town Center Pla.n as .
- part of the Amended Master Plan violates the MOU and that the Township used COAH
mediation to fraudulently induce AST to dismiss its objection by promising to take
certain actions without any intention of following through. Therefore, AST argues that
the Township’s actions warrant the vacation of the Stipﬁlatien of Dismissal that was

attached to the MOU.




* In support of its motion, AST relies on N.JLA.C, 5:95-7.3(d), which states
that parties to COAH mediation are boﬁnd by agreements entered into during mediation
 that are formally reduced o writing and signed. AST argues that because COAH has the
power to enforce these agreements, COAH also has the power to vacate Stipulations upon
a breach of suchi an agreement, | ' |

AST further argues that COAH’s grant of substantive ccruﬁcal;lon was
- 'oondmoned upon the execution of the MOU, and therefore the Townsh1p should bc
requ:;‘ed to either include AST’s property in the COAH plan or comply with the terms of
- the MOU. = AST notes that inasmuch as the terms of the MOU were necessary to make
the Townsh1p s affordable housing plan realisncaliy possible,  COAH’s grant of
mlbstantlve certification relied upon the same. Nonetheless, AST contends that the
Township never had any intention of oompl;ang w1th the MOU, and asks the Councﬂ to

- compel such comphance

~ HOWELL TOWNSHIP’S ARGUMENT':

Howell Township clanns that it advised AST during mediation that any

appllcatlon made by AST would need to be approved by the Planmng Board ; prior to the
N Govermng Body agreeing to cooperate w1th AST. The Townshlp pomts to the MOU '

: 'Wmch states, “The partlcs agree to work togcther in: good fa1t11 to develop a plan for -

. submlssxon to‘ the Pla.nnmg Board in the event that the necessary zonmg ordinance and |

master plan documents have been adopted.” “The Townshlp argues that the Pla.nmng o

Board’s decision not to include AST’s plan in Howell’s new Master Plan does not put _
- Howell in breach of the _M_OU, as its obligation under the MOQU was to “work in good
faith with AST to create a zoning ordinance amendment for introduction assuming the

inclusion of the Town Center Plan in the new Master Plan by the Howell Planning |
Board.” The Township asserts that without Planning Board action, the Township’s
obhgatlon was not triggered. Howell states that at no time did it make any guarantees or
promises mvolvmg the Planning Board, and, in fact, throughout all negotiations clearly
advised that AST must, as any other developer, proceed before the Planmng Board and
the Master Plan committee. There was never any intention by Howell to bypass the




authority of the Master Plan committee or the Planning Board to permit AST an

unconditional right to develop. To do so would have violated the MLUL and constituted

impermissible contract zoning. The Township asseﬁs that AST knew this and still chose “

to enter into the MOU. Howell further argues that AST voluntarily: chose to withdraw its

objection with prejudice subject to the MOU. The Township contends that AST cannot

* now, after its failure before the Planning Board, seek another opportunity to reinstate its
objection.' To allow reinstatement of the objection would undermine the entire mediation
process,. the strong public policy encouraging settlement, and the pretecﬁons provided by
the grant of substantive certification. . '

Howell Township also asserts that it has not refused to honor the MOU
and, in fact, welcomes COAH’s enforcement. .Howe]l argues that AST implies that the
fact that the Planning Board adopted the new Master Plan without notice to AST is in
someway violative, but does not point to any statute or case law that supports this

" contention. HoWell relies on the _MLUL, N.J.S.A. 40:55D-10a and 13, which explains
that notice to an individual property owner is not required in 2 Master Plan hearing, rather
only public notice is required, which the Planning Board provided. In any event, Howell
states that the Planning Board was not a 51gr1atory to the MOU and was never mtended to -
be bound by the MOU and therefore, was not obhgated to act at all W1th AST under the

. prcmsmns of the MOU, . o , .

' Fmally, Howell argues that the rellef sought by AST cannot be awarded

' HoWe_ll. contends that AST came to the medlanon seeking 1n_c1u8101_1 in the To_wnshl_p 8

third rohnd'plan. AST did not at any time ebject to Howell’s second round plan, and the
basis for the MOU was that AST would be given the opportunity to .be_ included in round
three, This motion, therefore, cannot be used as an opportunity to inquire as to the
validity of the Township’s housing élement and fair share plan that has since received
substantive certification. Moreover, Howell notes that AST makes no claims that the
financial feasibility of Howell’s plan has been negated, that there are any substannal

. impediments to development of the properties for affordable housing that are already in

the plan or that Howell has failed in presenting a realistic opportunity for the provision of

low and moderate income housing, Thus, Howell asserts that the motion should be

denied.




PLANN 1NG BOARD’S ARGUMENT:
| The Township Planning Board notes that it was not party to the MOU and never
voted to approve the Agreement As is requited by the MLUL, the Planning Board heard
a formal presentation by AST at its master plan subcommittee meeting. The full board
also considered testimony from AST and the owner of the sub_lect parcel. The Board then
voted not to change the zoning on AST’s property in 1ts master plann. The Planning Boerd |
has not yet completed the hearing proceés and as such has not yet adopted a
memorializing resolution. ' S
_ The Planning Board asserts that AST’s argl.unent in support of its motion
is flawed because it is based on the preposition that the Planning Board exercised bad -
faith and violated the MOU, however, the Planning Bo_ard. was not a party to that
agreement. The MOU was negotiated between AST and the Township, and .at no time
did the negotiating team or AST send the MOU to the Planning Board for review and
~ approval. The settlement of any action mvolvmg the Plannmg Board must be dehberated
and' voted upon in public. As the Planning Board was neither formally pa;rt of the
negotiation process nor a signatory to the MOU, theré is no agreement or contract

-, between AST and the Board. As the parties were never in privity, the Board could not

" have exercised bad faith: The Planning Board also notes that AST argues that the
._ .Planntng Board had an absolute obligation to amend the master plan to reoomrhend its
= proposed use. To accept this argument and grant AST’s rnotlon, however would allow
the Townshlp to enter into an agreement with a third party that would bind the Planmng
Board and render the public hearmg process useless

In addltlon, the Planning Board argues that the plain language of the MOU
chd not require the Board to take any action. The MOU only provides, “Assuming the
inclusion of the Town Center Plan in the New Master Plan, the Howell govemning body
and its pfofessionals will work in good faith with AST and its p_rofeesionals to create a
zoning ordinance amendment for introduction and public' hearing by the goveming
body.” The MOU does not require that the Town Center prop_osél. be incorporated into |
the Master Plan. Rather, if it were included, then the Governing Body would have had an
obligation to a_dopt the appropriate implementing ordinances.




AST’S REPLY:

In résponse to Howell Township’s argument that it did not agree to do
anything under the MOU, AST points to paragraph four of the MOU which is entitled

“Timing: Mutual Cooperatlon” and which states:

AST acknowledges and understands that Howell cannot p_rovidc; any assurancesto

AST about the timing or the adoption of the New Master Plan and subsequent

Zoning Ordinance Amendment. Howell agrees, nonetheless, that it will cooperate

with AST and its professionals to advance the New Master Plan and subsequent

Zoning Ordinance Amendment in good faith and with continuity of purpose.
AST thus argues that this paragraph of the MOU represents an integral component and
reason why AST and Howell were able to reach a compromise dﬁring COAH mediation.
AST dismissed its objection because Howell agreed to work with AST to advance AST’s
concept for a new Howell Township Center as part of the Amended Master Plan., Howell |
explicitly agreed to cooperate and work with AST in good faith with continuity of _
purpose so that the property would ultlmatcly be mcluded as part of Howell’s Thn‘d
" Round Housing Element and Fair Share Plan, g

In addition, AST asserts that the Townsmp $ evolvmg interpretation of the

MOU smacks of bad faith, as the town center plan was struck down before Howell would
even discuss working with AST. Threé_weeks after the executioﬁ-of ‘the MOU, the
* Howell Township Planning Board disavowed the terms of the MOU by voting on
* Qctober 18, 2004 to eliminate the property from consideration as a town center within the |
Master Plan amendment. Although two members of Howell’s COAH mediation team
~ were members of the Planning Board, there was no discussion in favor of the property
being designatéd as ét- town éenter, and the vofe .was taken without provid_iﬁg AST an
opportunity fo present its town center plan, and mentioning that AST might want an
opportunity to present its plan. ' |
| On December 16, 2004, the Planning Board voted to adopt a resolunon to
amend the Land Use Element of the Master Plan and eliminate the property from
consideration as a potential town center. Just before the vote, however, AST notes that
concern was expressed by the mayor elect and member of the COAH mediation team that

the proposed resolution might violate the MOU or be perceived as evidencing that the




Township had acted in bad faith toward AST. On January 6, 2005, the MOU was again
discussed by the Planning Board, and the Board’s attorney explained thai the Board has
the authority under the law to come back and re-examine its Master Plan at any time that
it wants and make changes. By its conduct, the Township took the positioﬁ that as long
as AST was given an opportum'tjf to make a presentation regarding the Town Center Plan |
- at some unspecified time in the next nine years, its obligations were met under the MOU.
| AST contends that the Township and the Plannmg Board were
predlsposed agamst AST, In April, 2005, AST was allowed for the ﬁrst tlme to present
its plan at a M_aster Plan Subcommittee meeting alongsxde_ six or seven other developers. )
~ The Master Plan was adopted by the Planning Board on September 27, 2005, at which -
time the Planning Board stated'that the language in the MOU only required that ASTbe
allowed to give a presentai:lon. ' o
AST argues that Howell admits that it did not try to assist AST in worlﬂng
with the Planning Board so that the Town Center would be included in the Amended
Master Plan, and that Howell also admits that it did not believe that it had & good faith
ebhgatlon to cooperate or work with AST. - -
_ AST states that the actions taken by the members of Howell’s medlatlon _
team ﬁustrated AST’s ability to advance the Town Center Plan and constitutes deliberate
. bad fa:lth.by the ‘Township. AST takes issue with the fact that the Townsh1p ofﬁmals )
made an agreement Wlﬂl AST Weanng their “COAI-I Med1at10n team hats” and then.'
worked to thwart the agreement by sw1tchmg to then' “Planmng Board hats”. |

COMMIENT_S FROM ELON A_SSOQIATES :

Elon Associates (“Elon”)' raises the issue that since COAH requires a

Planning Board member to be part of the mediation team, N.JLA.C. 5:95-7.2(f); NJ.A.C.
5:91-7.2(g), and a member of the Planning Board did take part in the mediation
negotiations withr AST that the objector’s intent when s1g|1mg the mediation agreement
may be frustrated and/or not implemented when the Plannmg Board did not sign the
- MOU that was designed to resolve AST’s objection. To the extent that a planning board
member took part in the negotiations with AST that resulted in the MOU, was the intent
of the MOU to bind the planning board to the agreement? Elon asserts that for mediation




to be useful, the process by which an agreement is entered into must be one that is

enforceable by all necessary parties, Elon further meinta.ins that the ultimate question for

COAH, posed by this motion, is whether mediation failed in a material respect because

the intent of the parties was not carried out by virtue of the absence of the signature of

one of the necessary parties, the Planning Board. Finally, Elon submits that to the extent

that AST and the Planning Board and the Towns]:up offer factually conflicting views of -
what occurred, COAH should refer the matter to OALasa contested case.

HOWELL’S RESPONSE TO E_LON ’S COMMENTS :

Howell submits that at no time was there any representation that the
Planmng Board was to execute the MOU. In fact, Howell argues that AST agreed to
independently go before the Planning Board in order to secure approval for its plan.
Howell further states that both parties were aware that the Planning Board member who
participated in the mediation negotiations \x}ould not bind the Planning Board.

DISCUSSION
The present motion raisés serious questions regarding the validity of -
Howell Townshjp’s second round substantive certification and the COAH mediation

- related to that petlt:lon for certification; The Councxl places great 1mporl:ance on its
' mediatiori process Both COAH’s rules and the Fan‘ Housmg Act seek to encourage
~ agreements via the COAH mediation process. N.J.8.A. 52:27D-303,-315; .J.A_.C. 5:95-

7.1, et seq. Accordingly, the Council has long adhered to ape'licy of enforcing mediation
agreements to carry out the intent of the partie'sx As such, AST’s assertlon that the
Township failed to exercise good faith with regard to the MOU at issue here, as well as
the Township’s actions subsequent to COAH’s grant of substantive certification, cause
the Council a great deal of concern. Indeed, misuse of the COAH mediation process

cannot and will not be tolerated by the Council.
The Council ﬁnds that Howell has an afﬁrmatlve obhgatlon to work in..

good fa.lth to support the inclusion of AST’s property in Howell’s third round petition
pursuant to the MOU. While the Council notes that the MOU is ambiguously worded,
the Council finds that the intent of the MOU was that Howell work together with AST to




support mclus1on of its proposal in its third round plan. Paragraphs 2 and 4 of the MOU

state in part:

2. ... The parties agt‘ee to work together in-good faith to develop a plan for
submission to the Planning Board in the event that the necessary zoning ordinance
and master plan documents have been- adopted

4. . AST acknowledges and understands that Howell cannot provide any
assurances to AST about the timing or the adoption of the New Master Plan and
subsequent Zoning Ordinance Amendment. Howell agrees, nonetheless, that it
will- cooperate with AST and its professionals to advance the New Master Plan -
- and -subsequent Zoning Ordmance Amendment in good faith and Wlt]:l continuity

of “purpose.
Indeed the MOU provides a great deal of specificity w1th regard to the
' oomponents of the Town Center plan. Accordingly, it can be inferred. that the Townshlp :
did in fact review and support AST*s Town Center plan. ' -
Before the Cou‘.ncll makes any decision on the arguments set forth By the
parties in their motion papers, however, the Council refers all partles back to mediation,
so that they may attempt to resolve the dlSOI'BpﬂIlCIGS arising regardmg proper
: nnplementatxon of the MOU. Addltlona.lly, the Councﬂ finds that if necessary, COAH’s
| grant of second round certification to Howel] may be revisited, but decision on this aspect
of the motion is reserved until the eonclumon of medlatlon _ o ' '
. - It is thus ordered that the part:es shall enter mediation as soon as posmble .
~ and prowde a progress report on that mediation to the COUIIO]] thhm 60 days from the
~ “date of this decision. ' '

Dated: Mcgjzbb o

New Jersey Councll on
Affordable Housing
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